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MORSE, er at. v. O'REILLY, ev at. 


Circuit Court of United States for the Eustern District of Penn- 
sylvania, in Equity. Judge Kane Presiding. 


(1.) The process of a court of equity will not be afforded for the purpose of en- 


forcing a forfeiture. 

2.) When a contract has been violated, in its essential terms, or when it has 
been made impossible of execution, equity will relieve, if it can do so without preju- 
dice ; but it never enforces anything in the nature of a forfeiture, whether stipulated 
in the contract, or implied from circumstances. 

(3.) While the exclusive rights of a patentee are specially guarded from in- 
trusion, the contracts which he makes to share them with third persons are inter- 
preted and enforced in the same manner with other legal engagements. 

(4.) An injunction will not be granted against waste, where the title of the com- 
plainant is denied by the answer ; and it is refused before answer unless the defen- 
dant has had notice of the motion, so as to enable him to make denial by affidavits. 


Tus was an application for a special injunction. The bill 
was filed January 5, 1847. Upon the hearing, it appeared from 
the bill and affidavits, read by the complainants, and the counter 
affidavits suffered by the Court to be read on the part of the 
respondents, that on the 13th June, 1845, the complainants, who 
were patentees of Morse’s Electro-Magnetic Telegraph, en- 
tered into a contract with the respondent, Henry O’Reilly, in 
which he stipulated at his own expense to use his best en- 
deavours to raise capital for the construction of a line of 
Morse’s Electro-Magnetic Telegraph to connect the great 
sea-board line at Philadelphia, or at such other convenient 
point on said line as may approach nearer to Harrisburg in 
Pennsylvania, &c., &c., to Pittsburg, St. Louis and the prin- 
cipal towns on the Lakes. In consideration whereof, it was 
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agreed on the part of the complainants, that when the said 
O'Reilly shall have procured a fund sufficient to build a line of 
one wire from the connecting point aforesaid to Harrisburg or 
any point farther west, to convey the patent right to said line 
so covered by capital in trust for themselves, and the said 
O’Reilly and his associates, on the terms and conditions set 
forth in the articles of agreement and association, constituting 
the “ Magnetic Telegraph Company,” and providing for the 
government thereof, with the following alterations, viz :—“ The 
amount of stock or other interest in the lines to be constructed, 
reserved to the grantors and assigns, shall be one-fourth part 
only, and not one-half of the whole, or so much capital as shall 
be required to construct a line of two wires; but in all cases of 
a third wire, or any greater number, the stock issued on the 
capital employed for such additional wire or wires, shall be 
divided equally between the subscribers of such capital and 
the grantors of the patent right, or their assigns. No prefer- 
ence is to be given to the party of the first part and his associ- 
ates in the construction of connecting lines, nor shall anything 
herein be construed to prevent an extension, by the parties of 
the second part, of a line from Buflalo to connect with the 
Lake towns at Erie; nor to prevent the construction of a line 
from New Orleans, to connect the western towns directly with 
that city ; but such line shall not be used to connect any west- 
ern cities or towns with each other, which may have been al- 
ready connected by said O’Reilly.” 

In case of a sale of the entire patent right to the Govern- 
ment, the grantors shall be bound to pay the actual reasonable 
cost of the lines constructed under this agreement, with twenty 
per cent. thereon, and no more, to vest the Government with 
the entire ownership of such lines—provided, as specified in 
the articles of agreement of the “ Magnetic Telegraph Com- 
pany,” the purchase be made or provided for by Congress 
before the 4th of March 1847 (eighteen hundred and forty- 
seven.) 

“ The tariff of charges on the lines so constructed, shall con- 
form substantially to the tariff of charges on the great seaboard 
line before named, and in no case to be so arranged as to 

















CIRCUIT COURT OF UNITED STATES. 503 


render the lines unequal in this respect, to the prejudice of 
either. 

“Unless the line, from the point of connexion with the sea- 
board route, shall be constructed within six months from date 
to Harrisburg, and capital provided for its extension to Pitts- 
burg within said time, then this agreement, and any convey- 
ance in trust that may have been made in pursuance thereof, 
shall be null and void thereafter; unless it shall satisfactorily 
appear that unforeseen difficulties are experienced by said 
O’Reilly and his associates, in obtaining from the State officers 
of Pennsylvania the right of way along the public works; and 
in that event the conditional annulment aforesaid shall take 
effect at the end of six months after such permission shall be 
given or refused. And any section beyond said last point, em- 
braced within the provision of this agreement, which shall not 
be constructed by said O’Reilly, and his associates, within six 
months after said parties of second part shall request said 
O’Reilly to cause such lines to be constructed, so as to extend 
the connexion at least one hundred and fifty miles beyond said 
last point, and in like ratio during each succeeding six months 
thereafter—then, in relation to all such sections of the line, 
this agreement shall be null and void, provided that such re- 
quest shall not be made prior to the Ist day of April next 
(1846.)” 

« And the party of the second part shall convey said patent 
right, on any line beyond Pittsburg to any point of commercial 
magnitude, when the necessary capital for the construction of 
the same shall have been subscribed within the period contem- 
plated by this agreement, by responsible persons, and not 
otherwise.” 

The following is the Preamble to the Articles of Associa- 
tion referred to in Mr. O’Reilly’s contract, and made a part 
thereof, viz : 

«“ Whereas, Samuel F. B. Morse, Leonard D. Gale, and 
Alfred Vail, by their Attorney, Amos Kendall, and Francis O. 
J. Smith, in his own right, sole proprietors, under the letters 
patent of the United States, of the right to construct and use 
Morse’s Electro-Magnetic Telegraph on the main line of com- 
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munication from the city of New York, through Philadelphia 
and Baltimore, to the city of Washington, have by deed of 
trust, bearing even date herewith, conveyed the said exclusive 
right to W. W. Corcoran and B. B. French, in trust, for the 
use of the said proprietors and the subscribers to the stock of 
the Magnetic Telegraph Conipany, with the limitations, under 
the conditions and in the manner set forth in said deed and in 
these articles of association, whose names are hereunto affixed 
do hereby constitute ourselves into a Joint Stock Company, to 
be called the “ Magnetic Telegraph Company, for the purpose 
of constructing and carrying on a line of said Telegraph from 
New York to Washington as aforesaid, according to the fol- 
lowing principles and regulations :” 

The following are a portion of the powers vested in the 
Trustees by those Articles, viz: 

Articte 9. “ The Trustees shall have the power, and it shall 
be their duty, forthwith to appoint the necessary agents, and 
take steps to secure the right of way, to construct a line of 
Telegraph, consisting of one or two wires, from New York to 
Philadelphia, and from time to time to call in such instalments 
of the capital stock as may be requisite for that purpose. 
After the Company shall provide a Treasurer, all moneys col- 
lected for, or belonging to the Company, shall be paid to the 
Treasurer for the time being, who shall pay out the same only 
upon the written order of a majority of the Trustees. But un- 
til a Treasurer shall be appointed, the Trustees shall perform 
the duties of Treasurer. 

Articte 10. “ They shall prepare forms of certificates and 
regulate transfers of Stock, and audit all accounts for expendi- 
tures made in the construction or management of the Tele- 
graph, and generally to superintend the financial interests of 
the Company. 

Articte 11. “ They shall prepare a tariff of charges and a 
system of regulations for the management of the Telegraph, 
which they shall submit to a meeting of the Stockholders, to 
be called in due time before the line from New York to Phila- 
delphia shall be ready to go into operation.” 

The onty mode by which a Board of Directors could be 
constituted, is described in the following Article, viz:— 
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Articte 17. “ Regular meetings shall be held annually, or 
semi-annually, as the Company may hereafter decide. At any 
regularly called meeting of this Company it shall be competent 
for the Company, in the manner of deciding any other propo- 
sition, to divest the Trustees of all the powers herein vested, 
excepting the trust of the title of said letters patent, and the 
issuing of certificates of stock, and to transfer the same to 
and invest them in a board of directors, to consist of not less 
than five persons, to be thereafter elected at each annual meet- 
ing of the Company, and to continue in office until new direc- 
tors shall be elected ; and thereafter such directors shall do and 
perform all the duties otherwise devolved upon the Trustees as 
herein provided, and generally superintend the administrative 
concerns of the Company; and all officers and agents not 
herein specially provided and instructed, shall be subject to the 
direction of the directors.” 

It further appeared from an affidavit produced upon the call 
of the Court after the argument had closed, that the complain- 
ants on the 21st of December, 1846, before the filing of the bill, 
had formally conveyed to Eliphalet Case all their right of con- 
structing and using the Magnetic Telegraph, with all its in- 
cidents, on the line embraced in Mr. O’Reilly’s contract, and 
the assignment was recorded in the Patent Office two days 
after. 

The complainants prayed for an injunction upon the ground 
that the contract had become forfeited by a breach of its pro- 
visions, upon the part of the respondents, who had organized 
three several and distinct companies, appointed directors and 
other officers, and issued certificates of stock, without the con- 
sent and knowledge of the patentees, and without having first 
complied with the terms of the contract by having the proper- 
ty vested in trustees. It was also contended that O’Reilly had 
not, within the six months conditioned by the contract, provided 
funds for the extension of the line to Pittsburg. 

The respondents’ affidavits did not deny the complainants’ 
title, but asserted rights under it by force of the contract, which 
the respondents alleged they had substantially complied with. 


Messrs. CapwaLLapEr, Mites and Wittiams, for the motion. 











506 MORSE, ET AL. U. O'REILLY, ET AL. 


The respondents in this issue cannot question the title of the 
complainants, and the only ground they have to stand on is the 
license they have obtained from the latter as patentees. See 
Baird v. Nelson, 8 Clark & Fin., 726. Such a license, how- 
ever, does not protect them unless they are acting strictly 
under its terms. If they have failed to comply with any of 
its requisitions in point of time, which it is conceded on all 
sides they have, they cannot set it up in bar of this application. 
Whitey ». Cottle, 1 Turn. & Rus. 78; Delorch v. Rothschild, 
1 Sim. & Stur., 590; Cosleck v. Till, 1 Russ. 376; Hagedorn 
v. Lane, 1 Marsh, 514,18; McCrelish v. Churchman, 4 Rawle, 
26; Sparks v. Water Works, 13 Vesey, 428. Benedict v. 
Lynch, 1 Johnson C. R. 374, 5; Page v. Banner, 7 Jur. 10, 5). 
Time is particularly of the essence of this contract; seeing 
that the rights under it, by the provisions of the patent law are 
running out by time. <A patentee has a peculiar right to call 
upon a court of equity for immediate relief, when his patent 
right, during the limited period for which he is entitled to its 
exclusive benefit, has been invaded by a stranger. So far has 
this principle been carried, that a court will grant an injunc- 
tion, even though it may doubt the validity of the patent 
right. Bolton v. Ball, 3 Vesey, 140: Harmer v. Plain, 14 
Vesey, 136; 6 Ibid. 707; 3 Peer Wms., 225, in note; Camden 
& Amboy Co. v. Buonaparte, Bald. R. 205. 

Neither of the respondents, or any party claiming through 
them, can be here considered as an innocent purchaser without 
notice, since the legal title has throughout remained in the 
complainants. It was to be conveyed to the trustees, under 
the article of agreement, until the completion of certain con- 
ditions. The title was never to be alienated from the Trustees, 
and no stock could be created or certificate issued without 
them. The title being thus in the patentees, no right or title 
as purchasers could exist without notice to or inquiry of them. 
The governing principle is, that a purchaser of an equitable in- 
terest must take notice of the outstanding legal interest, and 
of the equities arising from it. Shirez v. Kagg, 7 Cranch, 48 ; 
Vatier v. Hime, 7 Peters, 271, 2; Boon v. Chilles, 10 Peters, 
210, 11, 12. 
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If a party by his own act disables himself from performing 
his contract in the same manner and plight as that in which he 
has engaged to perform it, the other party may annul the con- 
tract within a reasonable time after being fully apprised of what 
has been done, although the contract may have been partially 
executed. Lyttleton, § 355, 358; Co. Litt. 228, a. b., 10 Rep. 
49. b; 3 Comyn & Covenant, E. 2; 1 Siderf. 48; Robinson v. 
Ant, Th. Raymond, 25; Roll. Abr. Condn. A. pl. 1; 5 Vin. 221, 
224; Robson v. Drummond, 2 Barn. & Ad. 303; Smith v. 
Farkers, 3 Atk. 141; Skilleen v. May, 4 Cranch, 137; Ong v. 
Campbell, 6 Watts, 392; 1 Atk. 171. 


Mr Warts and Mr. Merepirn, for the respondents. 

Ist. As to non-performance within the time specified. The 
complainants, in order to avail themselves of this ground, must 
show a strict performance on their side of the agreement. The 
complainants themselves failed in establishing, what was a con- 
dition precedent on their part, a point of connection at Lancas- 
ter. But, in effect, the condition on part of the respondents 
was substantially complied with, by them, within the proper 
period. 

2nd. The organization of the Atlantic and Ohio Company, 
is not in violation of the agreement between the parties. 
That agreement contemplates directly a general association, 
but it does not negative sectional associations. Such sectional 
associations were constantly instituted by complainants, and 
had become part of the general management of the patent. 
But the erection of such a subordinate association is nothing 
more than must necessarily take place under any general com- 
pany of the character of that under the respondents’ control. 
There must always be book-keepers, clerks, and collectors, 
and it makes no matter what name may be given them. 

3d. As to the gratuitous issue of stock. There could be no 
injury to complainants by such gratuitous issue. They are en- 
titled to just the same profits and same interest, and same pro- 
portion in the capital, whatsoever be the issue of stock to 
others. 

4th. As to excessive cost. Such expenditure do not injure 
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the patentees. On the contrary, if it is bona fide, it is beneficial 
to the patentees in proportion to its amount. 

But generally if this contract has been forfeited, the forfeit- 
ure has been waived by the parties, and the subsequent pro- 
cedure of the respondents under it, ratified by the complain- 
ants. 


Kane J.—This case came before me, and has been discussed, 
as a motion for a special injunction, at the instance of the pro- 
prietors of a patent right. 

The defendants’ affidavits do not controvert the complain- 
ants’ title ; but they assert rights under it, by force of a contract. 

The complainants, on the other hand, do not deny the con- 
tract, but allege that it has become forfeit by a breach of its 
provisions. 

This is the state of the case, as it appears upon the record ; 
and substantially as it has been argued by the counsel on both 
sides. 

Essentially, therefore, the application is for the aid of the 
summary process of the Court to enforce a forfeiture. I am 
not aware that such an application has been sustained by a 
Court of Equity in any case, and, though called on by me, the 
counsel for the complainants have not found one. I am war- 
ranted in assuming, therefore, that the uniform chancery 
practice has been against such an exercise of jurisdiction ; and 
this is certainly not a case of which the merits are so obvious 
as to invite innovations in its favour. 

To escape from this, it has been contended that the defen- 
dants have incapacitated themselves from performing their 
contract, or compensating for their default. This, however, 
is only another, and, as it seems to me, a less forcible form of 
alleging that they have forfeited it. 

Whether the contract has been violated in its essential terms, 
or whether it has been made impossible of execution, Equity 
will relieve, if it can do so without prejudice ; but it never en- 
forces any thing in the nature of a forfeiture, whether stipulated 
in the contract or implied from circumstances. 4 John. Ch. R. 

Of course, 1 do not refer to conditions precedent. It is a 
mistake of terms, to speak of such conditions as affecting at 
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this time the rights of these parties. Such conditions are at 
an end, when the right has become vested. They precede 
the operations of the grant; and the very reason why equity 
never relieves against them, is, that it can only control the ex- 
ercise of rights, and cannot confer them. The rights of Mr. 
O’Reilly vested to a certain extent on the execution of the 
written agreement of the 13th June, 1845; and they were ab- 
solutely fixed when he had “ procured a fund sufficient to build 
a line of one wire from the connecting point” (with the seaboard 
line) “to Harrisburg.” From that time, the condition prece- 
dent had performed its office ; and his rights could be divested 
only by a forfeiture. 

It did not vary the effect of his agreement, that the subject 
matter of it regarded a patent right. The exclusive rights of 
a patentee are specially guarded from intrusion; but the con- 
tracts which he makes to share them with third persons are 
interpreted and enforced just as other legal engagements. 

Nor is anything gained to the complainants, by assimilating 


> 


the case to one of waste. An injunction is not granted against 
waste, where the title of the complainant is denied by the 
answer; and it is refused before answer, unless the defendant 
has had notice of the motion, so as to enable him to make the 
denial by affidavits. 19 Ves. 147; 17 Ves. 110. In the case 
before me, the defendants assert that they are in possession 
under title, and the very issue is whether they are so or not. 

I have thus considered the arguments of the counsel, as if 
the case were really between the proprietors of a patent-right 
on the one side and the defendants on the other. But it is not 
so. The exhibit referred to in Mr. Kendall’s affidavit, which 
was produced upon the call of the Court after the argument 
had closed, shows that the complainants have not, and had not 
at the time of filing their bill, any title to that character, so 
far as regards the subject of contest here. On the 2st of 
December, 1846, they formally conveyed to Eliphalet Case all 
their right of constructing and using the Magnetic Telegraph, 
with all its incidents, on the lines embraced in Mr. O’Reilly’s 
contract, and the assignment was recorded in the patent office 
two days after. The bill was filed on the 5th day of January, 
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1847. I need hardly say that this fact destroys the basis of 
the complainant’s case. An injunction cannot be awarded at 
the instance of a stranger, and a patentee, who has assigned 
away his interest, is nothing more. 

For these reasons, the motion is refused. I may add, as the 
request has been made that I should express an opinion upon 
the merits of the controversy, that I have seen nothing in the 
facts that have been developed to call fora difierent conclusion 
from that to which abstract principles have directed me. In- 
junction refused. 


ENGLISH CHANCERY. 


MANNING v. CHAMBERS. 


Vice Chancellor Knight Bruce’s Court. 


By a voluntary settlement stock was transferred into the names of trustees, upon 
trusts for the settlor for life, and after his death, as to a portion, to pay the dividends 
to a grandson for life, or until he “ shall become bankrupt ;” and after his death, or 
“upon his becoming bankrupt,” to pay the dividends to his (the grandson’s) wife 
for life, for her separate use, with remainder to her children ; but if he had no wife 
or children, then to accumulate the dividends, if he forfeited his life interest, for so 
long time of his life as he should have no wife or children, and after his death pay 
the capital and accumulations over. Similar trusts were declared of another portion 
in favour of another grandson. The grandsons were both made bankrupts seven 
days before the execution of the settlement, and were, at the execution of it, uncer- 
tificated bankrupts: Held, that the income of one portion went over to the wife’s 
separate use, and of the other portion should be accumulated, the other grandson 
being a bacholor. 


John Manning, by deed-poll under his hand and seal, dated 
14th February, 1842, declared the trusts of a sum of 50002., 
3/. 10s. per Cents, and of 7000/., Bank Stock, which he had a 
short time before transferred into the names of himself and his 
son, Samuel Manning, to be for himself (the settlor) for life, 
and after his death, after deducting 10002, as to one ninth part 
of one moiety of the residue thereof, “ upon trust to pay to, or 
otherwise permit and suffer, Edmund Manning, the eldest son 
of the said John Manning, deceased, (the settlor’s son,) to re- 
ceive and take the dividends, interest, and annual income there- 
of for and during the term of his natural life, or until he shall 
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become bankrupt, insolvent, or suffer his goods to be taken in 
execution, or otherwise attempt to mortgage, sell, assign, or 
incumber his life interest therein; and afier his decease, or 
upon his becoming bankrupt, insolvent, or suffering his goods 
to be taken in execution, or attempting to mortgage, sell, 
assign, or incumber his said life interest, then in trust to pay 
the dividends and income of the said lastly mentioned one- 
ninth part or share of and in the said lastly mentioned residu- 
ary moiety of the said trust funds unto the wife or widow (if 
any) of the said Edmund Manning, for her sole and separate 
use, during her life, but so that she may not anticipate, mortgage, 
sell or charge the said life interest therein, and so that her re- 
ceipts alone, notwithstanding her coverture, may be a good 
discharge for the income arising therefrom; and after the de- 
cease of such wife or widow, or upon her attempting to antici- 
pate, mortgage, sell, or charge her said life interest in the said 
lastly mentioned one-ninth part or share, then upon trust to 
pay and apply the dividends and interest arising therefrom 
unto and between all and every the child and children of the 
said Edmund Manning, if there shall be any such, in equal 
parts, shares, and proportions, during the residue of his life ; 
and if there shall be no such child or children or during such 
period of his life as he shall have no such child or children, or 
wife, and ‘he shall have forfeited his life interest as aforesaid, 
upon trust to accumulate the dividends and income of his one- 
ninth part or share in the said residuary moiety of the said 
trust funds, for the benefit of his children, as hereafter men- 
tioned; and upon the decease of the said Edmund Manning, 
subject and without prejudice to the life estate and interest of 
his widow, (if any,) in trust to pay, divide, and transfer the 
capital of the said lastly mentioned one-ninth part or share of 
and in the said lastly mentioned residuary moiety of the said 
trust funds, and all accumulations of the dividends and interest 
thereof, (if any,) unto, between, and amongst” the children of 
Edmund Manning, as therein mentioned. _ The settlor then de- 
clared the trusts of one other one-ninth in favour of Cornelius 
Charles Manning, his wife and children, “ subject to the same 
or the like conditions, and with the same or the like limitations 
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over,” as declared of the share of Edmund Manning. The 
deed contained a power of revocation, but which was never 
exercised as to these shares; but, by an indenture, dated 
11th March, 1843, the settlement was revoked as to some other 
portion of the trusts, and new trustees were appointed of the 
funds, Samuel Manning having died in the meantime. The 
settlor died on the 28th February, 1845, without having in any 
way revoked the trusts of the settlement, so far as they related to 
the shares of Edmund Manning and of Cornelius Charles Man- 
ning. Seven days before the date of the original settlement, 
namely, on the 7th February, 1842, a fiat in bankruptcy was 
issued against Edmund Manning and Cornelius Charles Man- 
ning, who were partners in trade, and they were thereupon de- 
clared bankrupts, and they obtained their certificates on the 
16th December, 1842. Edmund Manning died on the 26th 
August, 1846, intestate, leaving a widow and one child, and 
the widow took out letters of administration to his estate and 
effects. Cornelius Charles Manning was not married. Before 
the death of Edmund, the original suit was instituted, and 
after his death, and on the birth of children of other parties en- 
titled to ninth parts of one moiety and other portions of the 
other moiety of the trust funds, bills of revivor and supplement 
were duly filed. The cause coming now to a hearing, the 
questions raised were, as to the share of Edmund Manning, 
whether the dividends for his life belonged to his assignees or 
to his widow, and as to the share of Cornelius Charles Man- 
ning, whether the dividends belonged to his assignees for his 
life, or whether they ought to be accumulated for the benefit 
of any wife and children he might have, or, failing them, for 
the benefit of the persons ultimately entitled under the trusts of 
the settlement. By the joint answer of Edmund and Cornelius 
Charles Manning, they said, “that the fact of their having 
been declared bankrupts was well known to the settlor at the 
time when he executed the settlement of 14th February, 1842; 
that they were convinced that the settlor did not intend that 
the clause contained in that deed relating to any future act of 
bankruptcy should in any way refer to their then subsisting 
bankruptcy, and thev submitted that they were each entitled 
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to receive the dividends of their respective one-ninths.” The 
widow of Edmund Manning, by her answer to the bill of re- 
vivor and supplement, claimed as administratrix to be entitled 
to all rights and interests in the matters in question in the suit, 
as her deceased husband’s sole legal personal representative. 
As no dividends had been paid to any of the parties from the 
death of the settlor, there was an accumulation in the hands of 
the trustees. The widow of Edmund Manning claimed the 
accumulations on his share as belonging to her husband’s 
estate, and the future dividends from his death in her own right 
under the settlement, or claimed the whole in her own right un- 
der the settlement, if the Court should be of opinion that the 
clause of forfeiture operated with respect to the bankruptcy. 


Matins and J. T. Humpurey, for the plaintiffs, argued, that 
the settlor evidently intended to confer a benefit personally on 
his grandsons, or, at any rate to exclude the assignees in bank- 
ruptcy from all interference with the fund. It was true that 
the words imported a future sense; but many cases had been 
decided, in which the Court, to effectuate the intention of par- 
ties, had held, that such words might mean the past, and have 
reference to by gone events. Yarnold v. Moorhouse, 1 Russ. 
& My. 364; Wynne v. Wynne, 2 Kee. 778. [Knight Bruce, 
V. C.—There are also the cases of Tytherleigh v. Harbin, 6 
Sim. 329; Giles v. Giles, 8 Sim. 360; Smith v. Smith, Id. 353; 
and Jarvis v. Pond, 9 Sim. 549.] 


Swanston and J. Hinpe Pavmer, for Cornelius Charles Man- 
ning, insisted, that there was always a difference between the 
interpretation of words in a will and under a deed. The 
settlor intended a benefit to his grandson, Cornelius Charles 
Manning, who, as a bankrupt before the settlement, had given 
up all his property to his assignees, and they could claim no 
part of his interest in the fund in question. The clause of 
forfeiture could not operate against him, for he had not placed 
himself in that predicament in which the settlor said he should 
forfeit his rights. The words were future, “shall become 
bankrupt,” meaning “ shall hereafter become bankrupt;” not 
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“shall be in the state of bankruptcy,” but “shall become in 
that state.” The dividends of this share ought to be paid to 
Cornelius Charles Manning, and ought not to be directed to ac- 
cumulate; at any rate, whatever might be the conclusion to 
which the Court might come as to the clause of forfeiture now 
applying, it would hold, that the assignees were excluded from 
all participation ; and, if the Court should hold the words of 
the settlement to have a retrospective operation, then it would 
only direct the dividends of this share to accumulate in execu- 
tion of the intention of the settlor. He cited Wilkinson v. Adam, 
1 Ves. & Bea. 422, and observed on Wynne v. Wynne, before 
cited. 


Bacon and Berkevey, appeared for the assignees of the two 
bankrupts, and contended, that, although the words imported, 
in their primary sense, a future meaning, yet still, upon all the 
cases cited at the bar, and on those referred to in the obser- 
vations of the Court, they might and would be interpreted to 
have a retrospective eflect. [Knight Bruce, V. C.—Suppose 
the words had been “ until he should go to Rome,” or “ until 
he shall marry,” and, in the former case, the grandson was at 
Rome at the time, and in the other case the grandson had 
clandestinely married?] In either event, counsel submitted, 
the interest would have passed away from the grandson. He 
would in each case have fulfilled that condition, or gone into 
that state, up to which, and until which alone, he was intended 
to reap any benefit, and he would have forfeited his benefit 
under the settlement. There was no difference between those 
two supposed cases and the present. Edmund Manning had 
already fulfilled that condition, on which he was to take no 
benefit, and as he was only declared a bankrupt, but had not 
received his certificate, until long after the date of the settle- 
ment, namely, the following December, and as, by law, all the 
property which could come to a bankrupt up to the time of his 
certificate passed to his assignees, this interest belonged to his 
assignees, and the same observation applied to the share of 
Cornelius Charles Manning. 





Rocers, Borton, and Becsir appeared for other defendants. 
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Knight Bruce, V. C.—The words to be construed in this 
case are these: “or until he shall become bankrupt,” and 
“after his decease or upon his becoming bankrupt.’”? The 
fact is, that, at the execution of the settlement, and it is ad- 
mitted on all hands, that Edmund Manning was alive and was 
an uncertificated bankrupt; the fiat issued not more than seven 
days before the date of the settlement. In that state of cir- 
cumstances, the language of the settlement requires the Court 
to decide, that the income of Edmund Manning’s share goes 
over to the wife’s separate use. The point, however, was a 
reasonable one for the assignees to raise, and they ought to 
have their costs out of the estate. [The share of Cornelius 
Charles Manning was ordered to be accumulated, the funds to 
be brought into court.] 


BARNES v. WARD. 


Court of Common Pleas, of England, Westminster, May 12, 1847. 
Sittings at Nisi Prius before Mr. Justice Covrman and 
Common Juries. 


This was an action brought under the recent statute, the 
9th and 10th Victoria, c. 93, for enabling compensation to be 
given to the families of persons killed by accident. It appear- 
ed from the evidence of the witnesses called that the plaintiff 
filled a very humble condition of life, and that his wife, Jane 
Barnes, was a charwoman, going out to char and wash, and 
able to earn from 2s. to 3s. a day by her labour. The plain- 
tiff and his wife had three children, the eldest a boy of 14 years 
of age, who was in service and able to earn a little towards 
his own support, and two girls of the respective ages of 10 and 
7 years, who were at home under the care of the plaintiff and 
his wife. One evening in October last, the plaintiffs wife, her 
sister, and the two children went to the Paddington Railway 
station to wait for a piece, whom they expected, and whilst 
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waiting had some refreshment in the shape of a quartern of 
gin and a glass of ale, which was shared amongst the four, the 
value of which was 8d. On their way home from the station 
with the niece they went along a newly-made street, called 
Victoria-grove-terrace, communicating between Bayswater- 
road and Moscow-road. This street was unlit, and the houses 
in it unfinished, but some evidence was given that the road had 
been used as a public pathway for 25 years. When near the 
house No. 9, in the terrace according to the evidence of the 
sister of the plaintifi’s wife, the niece dropped her cuff, and 
she turned around to assist her to look for it, and on turning 
again the plaintiff's wife was nowhere to be seen, and they 
eventually found that she had fallen down an unguarded area 
before the house No. 9, belonging to the defendant. On being 
taken out, it was found that she was dead. A _ post mortem ex- 
amination did not lead to the inference that she was intoxi- 
cated at the time. The area had been boarded up a few weeks 
before, but was then left wholly unguarded. The present 
action was brought under the above named statute for dama- 
ges to the plaintiff and his children, for the loss he had sus- 
tained by the death of his wife, owing to the negligence of the 
defendant in leaving open and unguarded this hole near a public 
foot way. 

On the part of the defendant, Mr. Serjeant Bytes took 
several technical objections to the form of the declaration, 
which, after argument, were amended. He also contended 
that the defendant had a right to dig holes in his own land, 
and that he was not bound to fence them round to protect the 
public, but that this duty fell upon the owners of the public or 
private footway. He quoted Trawrer v. Chadwick, 6 Bing. 
N. C., p. 1, in support of his argument, and Rapson v. Cubitt, 
9 M. and W. 


Mr. Cuamsers in reply relied upon Quarmer v. Burnett, 6 
M. & W. 510, and Burgess v. Gray, 1 C. B., p. 578, and con- 
tended that it was the duty of a person digging holes near a 
public footway to guard them. 
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Mr. Justice Corrman said he was under considerable doubt 
as to the point, but should direct the jury, that the plaintiff was 
bound to erect a fence if the area was abutting upon, or reason- 
ably near a public footway. 


Mr. Sergeant Bites then addressed the jury for the defend- 
ant. The defendant, he said, deplored the accident as much 
as any one; but the jury must give the plaintiff justice, and not 
vengeance. He then contended that the road was a mere 
private or occupation road, up which the plaintiffs wife had 
no business to go, and that the accident was therefore not the 
defendant’s fault, and that the defendant would not therefore be 
liable. That the woman had been drinking, and her death 
was the result of her own state and negligence. 


His Lorpsuip in summing up directed the jury to consider 
whether or no, there was a public footway near these houses, 
or whether or no, the road was a mere occupation one. Also 
whether the area abutted upon the footway or was so near to 
it as to make it dangerous, if unprotected, to the public passing 
along the footway ; and whether the negligence of the plain- 
tiffs wife led to the accident. ‘They would then consider what 
damages they would find if they found for the plaintiff on 
these points, and what reasonable compensation should be 
given to the plaintiff for the loss of his wife, who contributed 
towards the support of himself and family. They would also 
say what portion of the damages should be awarded to the 
husband, and what to the children. 

The jury, after a short absence, found a verdict for the 
plaintifi—Damages, 300/. ‘They found that there was a pub- 
lic footway abutting the area. The damages they divided— 
100/. to be given to the plaintiff, 757. each to his two daughters 
and 50/. to the boy. The jury also expressed a wish that the 
money given to the children should be secured to them. 


His Lorpsnir.—We will consider how that can be done. 
The act does not provide any means for that, in which it was 
defective. 

VOL 1.—66 
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Leave was then given to Mr. Sergeant Byles to move for a 
new trial on the objections he had taken, which were over- 
ruled by the Court. 


ROGER N. ARMS v. JOHN LEAMAN. 


In the District Court for the City and County of Lancaster, 
December T., 1846. 


(1.) A recognizance entered thus: R. N. A. by his attorney T. E. F., and E. 
L. H., (surety) ¢ent. in $200 each, upon condition, &c., is sufficient to sustain an 
appeal from an award of arbitrators. 

(2.) An appeal on the 21st day after the award filed, the twentieth having fallen 
on Sunday, is good. 


February 1, 1847; rule to show cause why the appeal 
should not be stricken off, for reasons filed. 

The reasons were, 1. The plaintiff was not bound in the 
recognizance, and the appeal is therefore irregular and illegal. 

2. The appeal was entered too late. 

3. The requisite bail was not given. 


Mr. Ectmaker and Mr. Srevens, for the rule. 
Mr. Frankuin, contra. 
The opinion of the Court was delivered by 


Hayes, president.—The first reason for striking off the ap- 
peal is, that the plaintiff is not bound in the recognizance, and 
the appeal was therefore irregular and illegal. The recogni- 
zance is in this form, viz., 

“ Roger N. Arms, by his attorney, Thomas E. Franklin. 

“ Ellis L. Hamersly (surety) tent. in two hundred dollars 
each, upon this condition, that if the said plaintiff shall not re- 
cover in the event of this suit a sum greater or a judgment 
more favourable, than the report of the arbitration, he shall 
pay,” &c. 

If the entry into the recognizance, as above, by Roger N. 
Arms, was null and void, yet the recognizance of Ellis L. 
Hamersly is unquestionably regular. He is bound, as surety, 
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in the terms of the Act of Assembly. The 29th section of 
the Act of 1836, relating to reference and arbitrations, is, that 
“ If the plaintiff be the appellant, he shall by himself, his agent, 
or attorney, with one or more sufficient sureties, in the nature 
of special bail, be bound in recognizance to the defendant,” 
&c. In the case of Boyer and Wilkins, 5 Serg. & R. 329, it 
was decided, that on an appeal by the plaintiff from the award 
of arbitrators, it is not necessary that he should join in the 
recognizance. ‘The 12th section of the Arbitration Act, on 
which the point here turns,” (said Gibson J., in delivering the 
opinion of the Supreme Court) directs, “that where the plain- 
tiff is the appellant, he shall by himself, his agent, or attorney, 
with one or more sufficient sureties, be bound in recognizance,” 
&c., and he proceeds to show, that according to the true con- 
struction of this language, the plaintiff was not required to join 
in the recognizance; but that the recognizance of the surety 
was alone sufficient. It is observable, that the words of the 
12th section of the Act of 1810, and those of the 29th section 
of the Act of 1836, are the same. The decision in Boyce and 
Wilkins is, therefore, in point, and must rule this case; unless 
the other reasons prevent. 

The second reason is, that the appeal was entered too late. 

It was entered on the 21st day, after the report of the arbi- 
tration was filed, the 20th being Sunday. The award was 
filed in the prothonotary’s office, on the 14th day of December, 
1846, and the appeal was entered on the 4th day of January, 
1847. In Sims v. Hampton, 1 8S. & R., 411, the Supreme 
Court decided, that in computing the twenty days allowed by 
the Arbitration Act of 1810, for an appeal, the day on which 
it is entered is to be excluded. On such a computation, the 
20th, as above stated, fell upon Sunday ; and this was one of 
the points discussed in the case cited. Tilghman, C. J. deemed 
it unnecessary to consider that question, as the appeal was 
taken within twenty days: but Yeates, J. entered into the con- 
sideration of it, and was of opinion, that Sunday, on which, if 
the day of entering the award were included, the twenty days 
would have expired, ought not to be reckoned in the computa- 
tion. ‘ The law,” said he, “ appears to me to furnish a ration- 
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al principle of computation in cases of this nature. The four 
days rule to plead, must always be restricted to such days 
wherein the defendant may plead, and when the offices are 
open. Sunday is not included in the four days, to move in 
arrest of judgment; but the defendant must have four juridical 
days.” Judge Yeates appears to have adopted the argument 
of the defendants’ counsel, viz., that the last day being Sunday, 
which is not a juridical day, the defendant had the whole of 
the following day. The argument was answered, on the 
other side, by the unsatisfactory observation, that Sunday 
ought to be computed, as there could be no objection to enter- 
ing an award of arbitration on that day. How an award of 
arbitration, any more than an appeal could be entered in the 
prothonotary’s office on Sunday, when that office is closed, or 
entered in his docket, when it is not accessible, it is difficult to 
comprehend. 

This provision of the arbitration law for an appeal, has al- 
ways been construed, in a spirit of liberality, to preserve the 
trial by jury. In that spirit, and guided by the analogy of 
other cases, (see Brown v. Brown, 3 8. & R., 496,) 1 am in- 
clined to say, that the appellant here had the Monday follow- 
ing the 20th day, after the award filed, to enter his appeal. 

The 3rd and last reason is, that the requisite bail was not 
given. If this refers to the alleged irregularity of the recog- 
nizance, the Court has already treated of this matter in 
noticing the first reason. If it refers to the insufficiency of the 
security, I can only say, the Court has seen no evidence to 
support this reason. And upon the whole, I think this rule 
must be discharged. Rule to show cause discharged. 


STEWART AND OTHERS v. TODD AND ANOTHER. 


Exchequer Chamber, Michaelmas Term, Error from the Queen’s 
Bench. 


Debt for 400/. First plea, as to 43/. 6s. 9d., payment; third plea, as to the resi- 
due, (356/. 13s. 3d.,) that plaintiff impleaded defendant for the residue of the said 
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cause of action, and that such proceedings were had that plaintiffs recovered in the 
said action 314/. 8s., as well for their damages in the said action, and in respect 
whereof plaintiffs had impleaded defendants, as for their costs. Replication, that 
the residue of the causes of action in the declaration mentioned were not the causes 
of action in the third plea mentioned in respect of which the judgment was re- 
covered. ‘The jury found, that the residue of the causes of action in the declaration 
mentioned, were the residue of the causes of action in the said plea mentioned, and 
for and in respect of which the judgment was recovered :—held, on motion for 
judgment non obstante Veredicto, 

First, that the plea must be taken to mean that plaintiff had a judgment of the 
court in respect of all the damages which he sued for; that is, the same causes of 
action as constituted the residue of the causes of action, and which was the same 
as the ordinary plea of judgment recovered. 

Second, that the plea was good in substance, whether the true meaning of it was, 
that, as to part, plaintiff recovered, and, as to the residue, it was found that no more 
was due, the omission to plead the latter part of the judgment by way of estoppel 
being matter of form, or that plaintiff, having once sued for the same debt, and 
having had the amount assessed and adjudicated on, could not sue again for the 
same debt. 


Judgment having been given for the plaintiffs in the Court of 
Queen’s Bench, a writ of error was brought, and was argued 
in Easter Vacation, (May 9, 11,*) by 


Burt, for the plaintiffs in error, (the defendants below,) 
and by 
Peacock, for the defendants in error, (the plaintiffs below.) 


Parke, B.t now delivered the judgment of the Court.—The 
question in this case arises on a writ of error from a judgment 
of the Court of Queen’s Bench non obstante veredicto, on a plea 
in an action of debt on simple contract for 4007. As to 437. 
6s. 9d. there was a plea of payment. As to the residue, (356/. 13s. 
3d,) a plea, (the third,) “ that heretofore, to wit, on the 3rd June, 
A. D. 1840, in the court of our lady the Queen, before the Barons 
of her Majesty’s Exchequer, at Westminster, in the county of 
Middlesex, the plaintiffs impleaded them the said last-named 
defendants upon, for, and in respect of (amongst other things) 
the said residue of the said cause of action in the declaration 
mentioned, in an action on promises, to the damage of the 
said plaintiffs of 4002, and such proceedings were thereupon 
had in the said last-mentioned court in that action, that after- 


* Before Tindal, C. J., Parke, B., Alderson, B., Maule, J., Rolfe, B., Cress- 
well, J., Erle, J., and Platt, B. 
¢ Tindal, C. J., died in Trinity Vacation. 
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wards, to wit, on the 7th June, a. p. 1843, the said plaintiffs, 
by the judgment and consideration of the said last-mentioned 
court, recovered in the said action against them the said last- 
named defendants, 314/. 8s., as well for their damages in the 
said action, and in respect whereof the plaintiffs had impleaded 
the said last-named defendants as aforesaid, as for their 
costs and charges by them about their said suit in that behalf 
expended, whereof the said last-named defendants were con- 
victed, as by the record and proceedings thereof stiil remain- 
ing in the said last-mentioned court fully appears, and which 
said judgment hath not been reversed or made void; and 
this,” &c. 

There was a replication to this plea, that the residue of the 
causes of action in the declaration mentioned were not the 
causes of action in the third plea mentioned, in respect of 
which the judgment was recovered ; and on this issue the jury 
found for the defendants, that the residue of the causes of 
action in the declaration mentioned were the residue of the 
causes of action in the said plea mentioned, and for and in re- 
spect of which the judgment was recovered. There was another 
similar plea, stating the payment of the sum recovered, with a 
similar replication, and a verdict thereon for the defendant, 
and several pleas the issues on which were found for the 
plaintiff. 

On a motion for judgment non obstante veredicto, the Court 
of Queen’s Bench thought the plea was not a good answer to 
the part of the declaration to which it was pleaded, because a 
debt certain to the amount of 3567. 13s. 3d. being admitted, 
the difference between that sum and the amount for which 
judgment was recovered, viz. 314/. 8s. was wholly un- 
answered. 

It is to be observed, that the plea is not in the ordinary form 
of a plea of judgment recovered, which states that the plaintiff 
impleaded the defendant for the same causes of action in the 
declaration mentioned, and such proceedings were thereupon 
had in that plea, that afterwards the plaintiff recovered so 
much for the same causes of action in the declaration mentioned 
and for his costs. This plea to the residue states the implead- 
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ing for the residue of the same causes of action, and that such 
proceedings were had that the plaintiffs recovered in the said 
action 314/. 8s., as well for their damages in the said action, 
and in respect whereof the plaintiffs had impleaded the defend- 
ants, as for their costs; but the plea does not plainly and dis- 
tinctly aver that the recovery was for the residue of the same 
causes of action ; and it would probably have been bad on 
special demurrer, for the want of such positive averment. If 
the plaintiffs had recovered 1s. the former action for part of 
the cause of action, and had entered a nolle prosequi for the 
remainder, and recovered 314/. 7s. for costs, it is clear the re- 
covery would have been no bar for the whole ; and yet it might 
be said in such case that the plaintiff had, by judgment of the 
Court, recovered a sum of 314/. 8s. for his damages in the said 
action, and in respect whereof the said action had been brought 
as for his costs, though it would have been the correct course 
to have said in such a case that he recovered for part of the 
damages, in respect whereof the action had been brought: the 
nolle prosequi having the effect of withdrawing the part as to 
which it is entered from being a subject of dispute in the suit. 
But after pleading over, the whole plea must be understood in 
the sense which would make it a good answer to the declara- 
ration, and must be taken to mean that the. plaintiff had a 
judgment of the Court in respect of al] the damages which he 
sued for; that is, the same causes of action as constituted the 
residue of the causes of action; and so the jury have found 
on the issue on this plea. Upon this state of the record, the 
plea must be taken to be the same as the ordinary plea of 
judgment recovered. On the argument before us, it was con- 
tended on the part of the plaintiffs in error, that this judgment 
was erroneous, as it proceeded upon a mistaken analogy be- 
tween payment of a lesser sum in satisfaction of a greater, 
and recovery by judgment of a lesser sum, in an action for a 
greater, which recovery, it was contended, was binding and 
conclusive and prevented the same cause of action being liti- 
gated again. 

On the part of the defendants in error it was contended that 
the judgment was right, for the plea was bad, and no answer 
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to the whole debt, the existence of which at one time, as a debt 
certain, it admitted. That a judgment recovered was a bar 
on the principal of merger in the superior remedy, only with 
respect to the part recovered, and that as to the residue which 
had been litigated and not recovered, it was an answer 
on the ground that so much of the debt was not due, and 
that the plaintiff was estopped from saying that such residue 
was due, and that as the plea did not in express terms rely 
on the estoppel in this case, the plea was bad in substance. 

Supposing this argument to be well founded, and that the 
true meaning of the plea is, that as to part the plaintiff recover- 
ed, and as to the residue it was found that no more was due; 
the omission to plead the latter part of the judgment, which 
was in effect a judgment for the defendant as to that part, by 
way of estoppel, was mere matter of form, and could only be 
taken advantage of on special demurrer. 

The plea was a perfectly good answer in substance as to 
that part, as a plea amounting to the general issue would have 
been, though it was pleaded by way of confession and avoid- 
ance. It is not, however, to be understood that we consider 
this to be the true construction of the plea of judgment recover- 
ed where the amount is less than that claimed in the subsequent 
action. If it be so, the answer is good in substance ; but if the 
true meaning is, as there is good ground to contend that it is, 
that the plaintiff having once sued in indebitatus assumpsit for 
the very same debt now claimed in an action of debt, and having 
had the amount assessed by the jury and adjudicated on by 
the Court, has had all the benefit which could be given by a 
judgment, and cannot again sue for the same debt, then, un- 
questionably, the plea is good in substance. It is, however, 
unnecessary to decide the point, on which ground the plea is 
good in the present action. 

It was argued by Mr. Peacock that the plea was bad, be- 
cause it did not appear that the former recovery may not have 
been for less, by reason of part of the debt not being due at 
that time, but that itis now due. The answer is, that the jury 
have found the former recovery to have been for the same 
causes of action, and, consequently, that the question in this 
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suit is the same as in that, viz. whether at the date of the for- 
mer writ the defendant was or was not indebted to the plain- 
tif. This objection, therefore, cannot prevail, and we are all 
of opinion that the plea is good in substance, and therefore the 
judgment non obstante veredicto erroneous, and consequently 
the judgment for the plaintiff must be reversed.—Judgment re- 
versed. 


WEEKS v. ARGENT. 
inglish' Court of Exchequer. 


In an action by the indorsee against the maker of a promissory note, the defend- 


oo 


ant proposed to show that the note was void under the 5 & 6 Vict. c. 122, as 
having been given to the payee in consideration of his forbearing to oppose the 
maker from obtaining his discharge as a bankrupt; and called the attorney of the 
payee to prove an arrangement to that effect entered into by himself, his client and 
an attorney employed for the maker :—he/d, that the evidence was receivable, as 
what took place on that occasion could not be considered a professional or confiden- 
tial communication to the attorney. 


Assumpsit against the defendant as maker of a promissory 
note for 1201, payable to E. R. Clarke, at twelve months after 
date, and by him indorsed to the plaintiff. The defendant 
pleaded non assumpsit, with the words * by statute” in the mar- 
gin of his plea. At the trial, before Pollock, C. B., the plaintiff 
having proved the making of the note and that he was an in- 
dorsee for value; the defence appeared to be that the note was 
given to Clarke by the defendant who was indebted to him, in 
consideration that Clarke should forbear from opposing his ob- 
taining his certificate in the Court of Bankruptcy ; and was 
consequently void under the 40th section of the recent Bank- 
rupt Act, 5 & 6 Vict. c. 122, which enacts that “ any contract 
or security made or given by any bankrupt or other person unto 
or in trust for any creditor, or for securing the payment of 
any money due by such bankrupt at his bankruptcy, as a con- 
sideration or with intent to persuade such creditor to forbear 
opposing or to consent to the allowance or -confirmation of 
such certificate, shall be void, and the money thereby secured 

VOL. V1.—67 
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or agreed to be paid shall not be recoverable; and the party 
sued on such contract or security may plead the general issue, 
and give this act and the special matter in evidence.” In or- 
der to prove this, a witness was called, who stated that he was 
attorney for Clarke at the time of giving the note; and that it 
was given in consequence of a meeting which took place after 
the defendant had become bankrupt, between Clarke, the wit- 
ness attending as his attorney, and an attorney who acted for 
the defendant. Being asked to relate the particulars of that 
meeting, the witness and the plaintifl’s counsel objected that 
those particulars were privileged from disclosure by the wit- 
ness, as having come to his knowledge in his professional ca- 
pacity of attorney. The Lord Chief Baron thought the evi- 
dence receivable, and it was arranged that the defendant’s 
counsel should have leave to enter a verdict if the Court should 
be of that opinion, and also in his favour on another point 
which it is unnecessary to mention. The witness then stated 
that it was agreed at that meeting that in consideration of two 
promissory notes, of which that now sued on was one, being 
given as a security for a debt due by the defendant to Clarke, 
he agreed not to oppose the defendant’s discharge-in the Court 
of Bankruptcy. These notes were to be deposited with the 
witness until after the final examination of the bankrupt, and 
then handed over to Clarke; and they were accordingly given 
to the witness by the defendant’s attorney at a subsequent 
meeting. ‘The jury having found a verdict for the plaintiff. 


Cuampers, in Hiliary Term, obtained a rule accordingly ; 
against which 


Humrrey and Eastwoop now showed cause. 

The chief point is, ought not the evidence of the attor- 
ney to have been rejected as being in violation of profes- 
sional confidence? The conduct of the attorney in sharing in 
this transaction may be reprehensible ; but everything that 
passes between him and his client is sacred, and privileged 
from disclosure. In 1 Phil. Ev. 17, 9th ed., the rule is thus 
laid down :—* Cases of this description must be understood 
with a limitation, that the privilege extends to all knowledge 
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obtained by the attorney which he would not have obtained if 
he had not been consulted professionally by his client.” [Parkr, 
B.—In Daflin v. Smith, Peake 108, Lord Kenyon allowed the 
attorney of the obligee of a bond to be examined as a wiiness 
against him to prove that it was given for usurious considera- 
tion; and Lord Tenterden confined the professional privilege 
of the attorney to cases where the communication made to him 
by his client related to some suit. But in the subsequent case 
of Greenough v. Gaskill, 1 My. & K. 98, Lord Chancellor 
Brougham goes through the cases on this subject, and holds 
that the rule extends to all kinds of business in which’ an attor- 
ney could be employed. Ro.re, B.—There is also to the same 
eflect the case‘of Bolton v. The Corporation of Liverpool, (re- 
ported in the same volume.)] The principle of professional 
confidence has been carried very far. ‘Thus, in 1 Phil. Ev. 
171, “ The obligation of secrecy has been enforced between an 
attorney and his client in a case where the interests of criminal 
justice were concerned: and a case is there cited of R. v. 
Smith, Derby summer assizes, 1822, where, on an indictment 
for forging a promissory note, Holroyd, J., refused to compel 
an attorney to produce the note, which had been placed in his 
hands by the prisoner for the purpose of suing on it. And a 
case once occurred before Hullock, B., in which a forged deed 
having come out in the course of the cause; the attorney put 
it into his bag, saying that it was sacred there. [Parke, B.— 
Smith’s case only proves that the possession of the document 
by the attorney is the possession of the prisoner, so that he can- 
not deliver it up without the prisoner’s authority ; but on that 
being refused the opposite party would be entitled to give 
secondary evidence of the contents, as in Marston v. Downes, 
1 Adol. & Ell. 31. In the present case Clarke might have em- 
ployed a friend to make this arrangement, but he employs a 
man who is an attorney to do business wholly unconnected 
with his professional character. Pottocx, C. B.—In Griffith v. 
Davies, 5 B. & Ad. 502, which was an action on an attorney's 
bill, an attorney was called by the plaintiff as a witness to 
prove that after the business had been done, he, as the then at- 
torney for the defendant, went with him to the plaintiff, and 
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heard a conversation between them respecting a proposed com- 
promise of the plaintifi’s demand. The whole Court of Queen’s 
Bench thought the evidence receivable ; and Patteson, J., says, 
“1 do not see why the attorney should have been prevented 
from stating at the trial what he had already communicated to 
the opposite party.” So, in the present case, the disclosure 
objected to is the disclosure of something already said.] Mere 
communication by the attorney to the opposite party may not 
be privileged: but the attorney in this case was evidently em- 
ployed to make an arrangement secure, and that clearly comes 
within the meaning of law business. A man who is attorney 
acting between two parties cannot disclose what transpires un- 
less with the consent of both: Doe d. Strode v. Seaton, 2 Adol. 
& Ell. 171.) (Parke, B.—This is really no confidential com- 
munication at all,—it was a mere bargain between two par- 
ties in the presence of the attorney of one of them, who wit- 
nesses an agreement between his client and the opposite party. 
There is no law which says you cannot receive the attorney’s 
evidence of what took place under those circumstances. ] 


Cuampers and Mercatre appeared for the defendant, but 
The Court did not call on them, and made the rule absolute. 


IN THE MATTER OF WILLIAM GREGG AN INFANT. 


In the Superior Court of the City of New York, before the Hon. 
T. J. Oakley, Assistant Justice, 1st June, 1847.* 


HABEAS CORPUS——CUSTODY OF INFANT. 


(1.) The general doctrine that a father has an absolute right to the custody of 
his child, if personally unobjectionable, cannot be sustained in this State. 

(2.) Where an infant possesses sufficient discretion to make a choice for itself 
as to the disposition of its person, all the court will do under a writ of habeas cor- 
pus, is, to see that all restraint is removed, and that such choice may be made 


freely. 


* This case is reported in the New York Legal Observer for July, 1847. We 
republish it as an important decision upon a subject which has given rise to much 
conflicting opinion in this country, and particularly as confirming the views of the 
law as held by the late Court of General Sessions for this City and County in the 
celebrated D’ Hauteville case, a decision which was much criticised at the time, 
and vehemently denounced in certain quarters, as containing unprecedented and 
extraordinary doctrines relating to the custody of infant children. 
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(3.) The rights of the child are alone to be considered, in such a case, and those 
rights are to be protected in the enjoyment of its personal liberty, according to its 
own choice, if arrived at the years of discretion, and, if not, to have its personal 
safety and interests guarded and secured, through the agency of those who are call- 
ed upon to administer to it. 

(4.) Where a child of tender years, and of feeble and delicate health, and where, 
therefore, the necessity of maternal care is evident, is found to be in the custody of 
the mother, the law will not interfere to remove it from such custody. 

(5.) But where a child has arrived at the age when the superior judgment of the 
father may be important in laying the foundation of its future education and men- 
tal training in reference to its future establishment in life, the court will permit the 
father to have such custody, inasmuch as the superintendence and judgment of the 
father will better subserve the true interests of the infants than those of the mother. 


The circumstances of this case sufficiently appear in the 
opinion of the learned judge. 

The case occupied the attention of his Honour for several 
days, and was argued with great ability. 


Davipo Pavut Brown and Livineston Livineston for Dr. 
Gregg, the relator. 

Isaac Dayron and J. W. Gerarp, for Mrs. Gregg, the re- 
spondent. 


Oakey, J.—The writ of habeas corpus in this case was 
sued out by Doctor William Gregg, of the city of Phila- 
delphia, to bring up the body of his infant son, detained illegal- 
ly, as was alleged, in the custody of his wife, in the city of 
New York. 

By the return to the writ, it appears that Dr. Gregg and 
Mary E. Westervelt were married on the 26th day of June, 
1838. The Doctor settled in Philadelphia, as a physician, and 
there, on the 25th day of May, 1841, the only child of the 
marriage, a son, was born. Immediately after its birth, as 
Mrs. Gregg alleges, the treatment of her husband became not 
only unkind but cruel, and indeed inhuman, and finally, in the 
month of March, 1842, believing, as she says, that she could 
not continue to live with him without endangering her perso- 
nal safety, she left his house, taking the child, then about ten 
months old, with her, and came to New York, where she has 
since resided, under the protection of her brother and other 
members of her family. 

Doctor Gregg, in his answer to this return, denies very 
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fully all these allegations of cruel and harsh treatment, and it 
is one of the most painful circumstances of this case, that the 
husband and wife are opposed to each other in their respective 
statements under oath, in a degree that renders it very diffi- 
cult to resist the conviction that on the one side or the other, 
there has been a wilful departure from the truth. 

The parties being thus at issue, have gone very extensively 
into evidence, both oral and documentary, to sustain their re- 
spective allegations. I listened very attentively to the proofs 
when they were read, and to the very minute and able dis- 
cussion of them by the counsel. Without going into any de- 
tailed examination of them here, their general result and effect, 
as I estimate them, may be briefly stated. It appears that 
family difliculties arose between the parties, the precise nature 
and origin of which cannot be with any certainty determined 
from any legal or competent evidence. These dilfliculties 
seem to have been at one time removed and harmony restored 
by the intervention of a mutual friend. This reconciliation 
took place after the occurrence, according to the statement of 
Mrs. Gregg, of many of these acts of harsh and cruel treatment 
on the part of her husband, which she now assigns as reasons 
for leaving her husband’s house. <A renewal of this harsh and 
cruel treatment after the reconciliation, and in a greater de- 
gree, is averred by Mrs. Gregg, as the immediate cause of her 
return to her friends in New York. 

It appears to me that there is nothing in the evidence to sup- 
port these allegations; and upon the whole case I must say, 
that the attempt of Mrs. Gregg to establish by proof any justi- 
fiable or reasonable ground of separation from her husband 
has failed. 

I am very well aware that in the privacy of domestic retire- 
ment there may be a course of conduct on the part of the hus- 
band which may render the life of the wife miserable, and even 
intolerable, without the power on her part of establishing it by 
evidence, or on his of showing any circumstance in excuse or 
extenuation. But in a proceeding of this kind, | can look only 
to the proof before me, and it is the less important to examine 
more particularly the evidence on this head, as it is quite clear 
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that whatever may be thought to be its general aspect, there is 
no fact established which can justly be considered as affecting 
unfavourably the character of Doctor Gregg, or his general 
fitness for the care and custody of his child. It is in this view 
alone that upon a proceeding under the writ of habeas corpus 
the judge can consider the circumstances which may have at- 
tended the separation of the parents. So long as those cir- 
cumstances do not prove either parent personally disqualified 
for the safe custody of the child, they are immaterial. 

It appears also in evidence that both father and mother are 
persons of good moral character, and both of sufficient 
pecuniary means to enable them properly to take charge of the 
child, and that the child, though never having been subject to 
any complaints other than those which are ordinarily incident 
to childhood, is of delicate health, and in the judgment of the 
only physician who has been examined in relation to it, still re- 
quires the care of the mother. 

In this state of the case, the question is presented, whether I 
am bound by the established rules of Jaw to order that the 
custody of the child shall be surrendered by the mother. 

On the hearing it was contended by the counsel for the re- 
lator, that in the absence of any personal disqualification of the 
father for the safe custody of the child, the law establishes his 
positive right to it, to the exclusion of the mother, without re- 
gard to any other circumstance. On the part of the respond- 
ent, it was insisted that the rule of law in this State is, that it 
is not only the right but the duty of the judge to consider only 
the interests of the child, and to exercise a sound discretion, 
under the circumstances of the case, in determining the ques- 
tion as to the custody in which it should be placed. Numerous 
authorities bearing upon the question, were cited from the 
English books, and from the decisions of the courts in this 
State, and of other States of the Union. Iehave had occasion 
heretofore to examine most of these authorities, and I have 
again looked into them, after hearing the comments of the 
counsel, and especially into the more recent cases decided by 
the higher courts of New York. It is from these that I must 
derive the rules that are to govern in disposing of the question 
now before me. I shall not here enter into any detailed ex- 
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amination of these cases, as it would be only a repetition of 
what has been several times done by others, but shal] content 
myself with extracting from them the principles which they ap- 
pear to establish. 

The general doctrine, that the father has an absolute right 
to the custody of his child, if personally unobjectionable, does 
not seem to be sustained by the law of this State as expound- 
ed by its highest tribunals. It is a matter of frequent occur- 
rence that this supposed absolute right is made to yield to the 
mere will of the child. In cases where the child is of suffi- 
cient discretion, though still an infant in the eye of the law, to 
make a choice for itself as to the disposition of its own person, 
all the court does under the writ of habeas corpus, is to see 
that all restraint is removed, and that such choice may be 
freely made; and this choice may be not only in favour of 
either parent against the other, but is not unfrequently opposed 
to the wishes and claims of both, the child preferring to place 
itself in the care and custody of strangers. 

The question then as to the alleged superior right of the 
father can only arise when the child cannot, as in the present 
case, choose for itself, and here the real point at issue between 
the parties presents itself, the relator contending that in such 
a case the law determines that the safest place for the child 
is under the care and custody of the father, and the respon- 
dent insisting that the question is left at large, to be deter- 
mined by the court exercising a sound discretion, and acting 
solely in reference to the interests of the child under the 
circumstances of the case. Both positions assume that the 
real interest of the child is the principle which must govern, 
but they differ as to the mode by which that interest is to be 
ascertained and determined. 

It would seem, then, that the real question in these cases is 
not what are the rmhts of the father or mother to the custody 
of the child, or whether the right of the one be superior to 
that of the other, but what are the rights of the child; and 
I cannot but think that much of the apparent conflict in the 
various decisions of the courts in these cases, and in the rea- 
soning which has been resorted to, to sustain them, has arisen 
from loose and undefined notions as to the nature of the ques- 
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tions involved. They have not unfrequently been treated as if 
they were cases involving the rights of property rather than 
mere personal riglits, and as if the parents were setting up con- 
flicting claims to a property in the child. The true view is 
that the rights of the child are alone to be considered, and 
those rights clearly are to be protected in the enjoyment of 
its personal liberty, according to its own choice, if arrived at 
the age of discretion, and if not, to have its personal safety 
and interests guarded and secured by the law acting through 
the agency of those who are called upon to administer it. 

On a careful consideration of all the cases on this subject in 
our own courts, and particularly of the case of Barry v. Mer- 
cein, which was repeatedly under discussion in the highest 
tribunals of the State, 1 am satisfied that the position contended 
for by the respondent’s counsel on the present occasion is cor- 
rect, and that, according to the spirit of all the decisions, the 
question at issue between these parties must be determined by 
the exercise of a sound discretion, having reference solely to 
the present interests of the child. In all the cases, even those 
in which the superior right of the father seems to have been 
most strongly maintained, the principle is clearly recognized 
that there may be circumstances irrespective of any personal 
disqualification of the father which may defeat his claim. 

The discretion which is thus to guide in the decision of cases 
like the present is not an unregulated or arbitrary discretion of 
the judge, for that has been justly said to be “the law of 
tyrants,” but a discretion governed, as far as the nature of the 
case will admit, by fixed rules and principles. It is certainly 
somewhat difficult to define these rules and principles with 
precision, but keeping in mind that the present interests of the 
child are alone to be consulted, I think they may be safely 
sought for in considerations connected with its age and 
health. 

Where a child is found in the custody of its mother, of ten- 
der years, or of feeble and delicate health, and where the ne- 
cessity of maternal care is evident, the law will not interfere to 
remove it from such custody, and could not do it without 
shocking the common sense and feelings of mankind. But 
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where the child as arrived at an age at which it becomes im- 
portant to determine upon its course of education and mental 
training in reference to its future business and establishment 
in life, it may reasonably be supposed that the superintendence 
and judgment of the father will better subserve its true interests 
than those of the mother. While the physical safety of the 
child, and the incipient stages of its education are the chief 
objects to be regarded, it is quite clear from observation and 
experience that these may be safely intrusted to the mother, 
and that in general, under such circumstances, maternal is 
more safe and effectual than paternal care and superinten- 
dence. 

In applying these principles to the case now before me, and 
considering the tender age of the child, its somewhat delicate 
health, and its tendency to certain diseases, which in the judg- 
ment of the physician, who is most capable of expressing an 
opinion from the opportunities which he has enjoyed of forming 
one—it seems to me that a regard to its real welfare forbids 
my interfering with its present situation. I find the child safe 
where it is, in the custody of its mother, requiring her care 
and watchfulness, and not, in my opinion, having yet arrived 
at an age when the superior judgment of the father would be 
important in laying the foundation of its future education and 
intellectual culture. 

With these views of the spirit of the law, as fairly inferred 
from all the cases on the subject which have been decided in 
this State, and in the exercise of that judicial discretion, by 
which I must be guided, I can only say, as did the Chancellor 
in the case of Barry v. Mercein, that in my judgment no good 
reason now exists for removing the child from the custody of 
the mother. 

In coming to this result, 1 cannot but express the hope that 
means may yet be found of reconciling the parents of this child; 
and that, in a spirit of mutual concession, and under a sense 
of their obligations and duties to each other and to the good 
order of the society in which they live, and, above all, from a 
regard to the welfare of their child, they will terminate this 
painful controversy, and give no occasion for any future in- 
terference of the law in their domestic concerns. _ 
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Che Benel’s Real Danger. 


The collision in the Court of Exchequer between the Chief Baron and 
Mr. Cockburn, one of the counsel concerned in Goldicut v. Beagin, which 
was generally noticed by the newspapers at the time, is fully reported in 
the London Jurist of July 10, 1847. The action was brought by a female 
for a breach of promise of marriage, and a verdict having been originally 
found for the plaintiff for £300 damages, a new trial was obtained on the 
ground that important testimony for the defence had subsequently been dis- 
covered. About four in the afternoon of June 22, 1847, a previous case 
having just been concluded, the following dialogue took place: 


Pottock, C. B.—* Mr. Cockburn, you are counsel for the defendant in Goldicut 
v. Beagin ; is that case to be tried again? The rule for a new trial was granted 
in the expectation that it might lead to some arrangement between the parties.” 

“ Cocknurn.—Your Lordship must be mistaken on that point, your Lordship 
has overlooked the affidavit of the plaintiff in which she swears she will come to no 
arrangement. 

Pot.iock, C. B.—I meant the rule nisi. 

Cock surx.—I cannot say what were the motives of the Court in granting the 
rule nisi, but as the Court had the plaintiffs affidavits before them before making 
the rule for a new trial absolute, I am warranted in saying that it could not have 
been with a view to an arrangement only that the Court ordered a new trial. 

Portock, C. B.—I must say that I have a strong feeling in the case. If the 
cause is tried again, the defendant will be bound to call witnesses. I never in my 
long experience heard of a case of this kind in which witnesses were called for the 
defendant. I know your case for the defence from the affidavits which were made 
on the application for the new trial—in my opinion it would be insanity in the de- 
fendant to call witnesses for the defence. 

Cock nurn.—My Lord, I must protest respectfully but emphatically against any 
judge expressing himself publicly in open court in the manner in which your Lord- 
ship has done, in the presence of the jury who are to try the cause, before your 
Lordship has heard the defendant’s evidence. What has now fallen from your 
Lordship will very greatly prejudice the defendant’s case, and the defendant cannot 
hope to combat the effect of your Lordship’s opinion, and he had better therefore at 
once surrender at discretion. 

Pottock, C. B.—The jury are not here. 

Cocxsurn.—Yes, my Lord, the jury are bound to be in attendance, and no doubt 
every one is present. I asked your Lordship some time ago whether you would 
take any other case to-day, and your Lordship refused to give me any answer or to 
discharge the jury. 

Potiocx, C. B.—That was an hour and a half ago.” 

The next morning when the cause was called on, and before the jury were 
sworn, Cockburn applied to the Lord Chief Baron to postpone the trial. 

“Cock nurn.—My Lord, before this case goes farther I have to apply that it may 
be postponed in order to enable the defendant to apply to the Court above to strike 
a fresh jury. ‘The expressions that fell from your Lordship— 

Pottock, ©. B.—-Mr. Cockburn, my expressions were not and could not be 
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understood by any one except a gentleman of the bar. My own personal opinion 
of this action differs from many others in the profession. It is one in which it is 
very difficult to obtain justice—it perhaps peculiarly gives rise to and prominently 
brings forward the defects of trial by jury. A trial by jury is undoubtedly open to 
the defendant. It is notorious to all the world, to every body it is frequently dith- 
cult to get at the real facts of the case—they are frequently suppressed ‘This ob- 
jection applies to the administration of justice by jury in consequence of counsel for 
defendants fearing to call evidence. It applies less to cases of pounds shillings and 
pence than others; I always thought the right of reply interfered with the adminis- 
tration of justice. There are actions for certain descriptions of wrongs perfectly 
well known to every member of the bar—actions for criminal conversations, 
seduction, &c. The present action is one of the same kind where we seldom get 
the truth,—every member of the bar knows he frequently keeps back evidence 
fearing a reply. This practice is now somewhat diminished. My observations 
were understood by no one except the profession—they imported no prejudgment 
of the case in the least prejudicial. All that I suggested was some arrangement 
between the parties—what nobody knew—they cannot prejudice the jury at all. 
I never knew a witness called in such a case for the defendant. The defendant 
would be expected in this case in order to keep faith with the Court to call witnes- 
ses, but I do not say he is bound to do so. 

Cock sunn.—lt is quite clear— 

Pottock, C. B.—Nothing that I said could influence the jury. I have a per- 
fect recollection of what I said. 

Cocksurn.—If your Lordship will hear me—if not, perhaps your Lordship will 
say so, and [ will say no more. 

Potiocx, C. B.—I will not hear you. If you wish the trial to be postponed, 
and have any affidavit, I will hear you. 

Cocxknunn.—My Lord, I can of course procure an affidavit, if necessary, but I 
have not provided myself with any affidavit, because the ground of my present ap- 
plication being what passed between your Lordship and myself last evening, the 
matter must be quite in your Lordship’s recollection. 

Pottocx, C. B.—I am perfectly aware of what I said. If there was anything 
said calculated to prejudice the jury I will say indictum fuerit,—I am sorry for it 
— it cannot do injustice to the defendant. 

Cocxsury.—Your Lordship stated in open court that having looked through 
the affidavits it would be insanity in the defendant to call witnesses. 

Pottock, C. B.—I say so now. 

Cocxnunn.—Your Lordship having made that statement before the evidence is 
called, the defendant cannot have that fair administration of justice of which your 
Lordship has been speaking. 

Pot.ock, C. B.—I do not want to discuss the question, therefore let us try the 
cause. 

Cocxsunrn.—I must protest against the cause being tried. Your Lordship’s ex- 
pressions have much prejudiced the defendant’s case, and as he has no assurance 
that the scales of justice will be balanced evenly, if your Lordship does not accede to 
my application, I must adopt the only alternative left me of retiring from the 
case. 

Pottockx, C, B.—We must try the cause. 

Cocxsurn.—I shall retire. 

Pottocx, C. B.—I am sorry for it.” 2 

The plaintiff, being thus relieved from the pressure of a defence, got a 
verdict of £400, and a rule nisi was obtained by the defendant for a new 
trial. “ You certainly would not come for a new trial with much chance of 
success,” said Parke, B., interrupting Mr. Cockburn in the course of his 
argument, “if you had gone on with the trial and called your witnesses, 
and there was then a verdict against you ;” recognising, as we apprehend, 
the technical propriety of counsel, under such circumstances, retiring from 
the conduct of a cause. The judgment of the Court was as follows: 
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Parke, B.—We all of us consider that the observations made by the Lord Chief 
Baron on the evening of the first day would have been better spared, and when 
this motion for a new trial was made we intimated that very distinctly and clearly. 
In the shape in which the matter presented itself on the first day his observations 
certainly might be considered as likely to affect the judgment of the jury ; for he 
might have been understood as expressing an opinion of his own upon the case, 
founded on the affidavits on which the former new trial had been obtained. I 
think, however, that on that occasion Mr. Cockburn might have interposed and 
made such observations as would have induced the Lord Chief Baron to withdraw 
the expressions he had used, and explain that he had only intended to observe 
generally on the dangerous conduct of calling witnesses for the defence in cases of 
this nature. Then it is clear that on the next morning the Lord Chief Baron 
meant to explain what he said the evening before, and to put it entirely on that 
footing—that it was not his object to prejudice the particular case or comment on 
the evidence of the witnesses detailed in the affidavits, but to state generally that in 
actions for breach of promise of marriage, seduction, and some others, it was danger- 
ous in a defendant to call witnesses. His observations appear to have been so 
understood by the jury, although not by Mr. Cockburn; and it is solely on the 
ground that Mr. Cockburn might have been misled as to that and consequently 
that the defendant’s case has not been heard by the jury, and not on the ground that 
he had his witnesses in attendance, that we think there ought to be a new trial on 
terms. Those terms must be the payment of costs and taking such notice of trial 
as the plaintiff can give for the sittings after the present term, and adding 100/. to 
the sum already in Court ; and that unless these terms are complied with within a 
week the rule for a new trial to be discharged. 

Axperson, Rotre, and Prarr, BB., concurred.—Rule accordingly. 


Lord Bacon, in an essay which the last number of the Boston Law Re- 
porter significantly remarks will bear repetition before the public every 
few years, says, “ Patience and gravity of hearing is an essential part of 
justice ; and an overspezking judge is no well-tuned cymbal. It is no grace 
to a judge, first to find that which he might have heard in due time at the 
bar, or to show quietness of conceit in cutting off evidence or counsel too 
short ; or to prevent information by questions, though pertinent.” Great al- 
lowances, it is true, should be made for judges, and by the reasonable por- 
tion of the bar,—that portion which alone operates on public sentiment,— 
great allowances are made. The assaults of il] health,—the encroachments 
of fatigue,—the annoyances arising from petulance among counsel, from 
obstinacy among jurors, or from stupidity among witnesses,—all these 
things are properly credited to the suffering party. That under such in- 
cessant provocations, temper and dignity should be maintained as complete- 
ly as is generally the case, is a matter which redounds much to the credit 
of those who are subjected to them. Still, without saying that there are 
exceptions to this general propriety of conduct, it is obvious that in the 
course of things exceptions may occur. Whether the power of appoint- 
ment is vested in the executive, the legislature, or the people, it is exercised 
in every case by men who derive their knowledge of the profession and 
their estimate of professional character, chiefly from personal acquaintance, 
or political association. A man may thus be found on the bench who, either 
from habitual carelessness of the feelings of others, or from a temper 
undisciplined and despotic, or from an impression that judicial rudeness is 
the best check for forensic disrespect,—may, in a short time, utterly demolish 
the friendly relations which at the outset exist between himself and those 
who practice before him. For in truth there is no lack of desire, among 
the profession, to stan! well with a new judge. ‘There is not one who is 
ambitious of being regarded by the community as a man Jabouring under 
the hostility of a tribunal toewhose discretion the disposal of his business is 
entrusted. But it is easy to convert this original deference into hostility 
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either open or covert. A few taunts thoughtlessly thrown out in a crowded 
court room,—a few acts of roughness or arbitrary exercise of power,—may 
naturally awake feelings of dissatisfaction which will easily be excused 
when it is recollected that the scene takes place before suspicious clients 
and jealous rivals, the first of whom is ready to misapprehend, and the 
other to be diverted at, the supposed insult. An expression of disap- 
probation, emitted in mere carelessness from the bench, may thus be 
fraught with the most mischievous consequences; and this is peculiarly the 
case when its object is,—as may unhappily be too often the case,—among 
the younger and more defenceless portion of the bar. But there is another 
‘ause which may generate the same evil. Long judicial experience, par- 
ticularly when embittered by a few of those misfortunes to which the bench 
in this country is too often exposed,—may induce a listless indifference to, 
or even a contemptuous disregard of public sentiment. It is true that the 
miserable annoyances to which the courts are subjected by the legislature, 
—the lifting up or letting down of salaries, when ever the law-making 
power thinks its co-ordinate branch may require elevation or depression,— 
the constant repetition of legislation so capricious as to be incapable of being 
systematized, and so insensible as to be incapable of being executed—may 
be enough to account for occasional ebullition of contempt for popular 
action, and apathy to popular sentiment. 

It may be asked, “ would you have the bench to court public applause, 
and trim itself to suit public prejudice!” Certainly not; but we would 
have the bench refrain from seizing on every opportunity of exhibiting its 
disregard for the good opinion of those who surround it. Listlessness in the 
discharge of judicial duty,—indulgence in the use of those familiarities of 
expression which, though well fitted for any other place than the court 
house, people are very reluctant in hearing uttered there,—levity in per- 
formance of those solemn duties which in courts of justice are of constant 
occurrence, and of which even the administering of an oath, though 
most neglected, is not the least important,—disregard of those conventional 
rules of society, which, after all, are the minor morals of life,—harshness 
exercised to one class of counsel, only to be relieved by indulgence exhibit- 
ed to another,—these things, particularly when seasoned by occasional 
altercations with the bar, must necessarily, if they ever should happen,-en- 
danger both bar and bench. They are worthy speaking of here, not 
because they have occurred among us, but because, from the character of 
our judicial system, they are not unlikely to occur. Dishonesty is very un- 
likely to exist, and it is very easy to be punished,—want of experience is 
cured by the efflux of time,—want of ability, if there be experience and 
honesty, is of little moment,—but the evils of which we have just spoken 
from their very triflingness may slip upon the bench without any oz¢ thinkire 
it worth while to stop them, and when once there, are irremediable by 
means commensurate with the evil. They afford no real ground for legis- 
lative action, or even for forensic complaint. It is nothing but “ manner,” 
it will be said, and yet it must be confessed that more than three-fourths of 
the disasters which have befallen the system in this country have come 
from this very cause. Judge Addison, an enlightened and courageous judge, 
though a little too much addicted to those habits which were once so rife 
among the profession in the western counties, was impeached and displac- 
ed by the legislature of Pennsylvania, on charges, the principal one of 
which was, that he tried to prevent one of his lay associates from charging 
a grand jury directly on the top of the regular charge just delivered by the 
court. Judge Chase scolded, growled, and stormed; and the result was, 
that notwithstanding his great judicial merits, he was impeached betore the 
Senate of the United States. In these cases specific cures were attempted, 
but the danger is not here. The danger is, that dissatisfaction with a par- 
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ticular judge, or a particular body of judges, may lead to a dissatisfaction 
with the system; and that the community, fretted by the carelessness, the 
listlessness, or the indolence of those by whom its laws are enforced, con- 
sidering every expression of levity as a mark of moral recklessness, and 
every act of rudeness as the exercise of a wanton tyranny, may forget the 
integrity and capacity of the bench, both individually and collectively, and may 
fall into the notion that there is some radical evil in the judicial economy 
which needs constitutional reform to cure it. It is in this way that judicial 
tenure may be frittered away. It was this, that in 1821 produced in New 
York a constitutional convention, whose chief alterations of the old consti- 
tution was in the change of “ the” to “a,” in the artiele providing for “ the 
Supreme Court.” Even when on the adoption of the constitution as amend- 
ed, Governor Yeates nominated to the vacancies the judges who had held 
the old posts, they were almost unanimously rejected. It was by this act 
of injustice, that the State lost the fine judicial ability, the exalted integ- 
rity, and the mature experience of Chief Justice Speneer ; but it should not 
at the same time be forgotten, that to the habitual harshness and austerity 
of his family he added a passion for political intrigue, which displayed him 
before the community in lights too often unfavourable toa just estimate of his 
personal merits.* But is not the evil easily remedied, if it be met in the 
proper manner! If that same forbearance to personal feeling could be ex- 
ercised from the court as is exercised in every other position,—if men 
could remember that those courtesies and tolerances which they exhibit in pri- 
vate life are not to be thrown aside on the bench,—if the dignity of the 
office be always kept in mind,—certainly the mischief will be stopped. 
For it is a matter of no little credit to this country, that, after all, there 
are no greater evils than these to be cured. Of want of integrity, or of 


* Judge Hammond, in his political history of New York, vol. 2, p. 109, says:— 

“The general course of policy, which at this time, governed a very large ma- 
jority of the Senate, which was, not to consent to the appointment to office of a 
political opponent, would perhaps, of itself, furnish a sufficient cause of the action 
of that body on this occasion. But there were other causes operating more or less 
upon the minds of members, and it may be that some other causes were necessary 
in order to have produced the result. The Chief Justice, although an ardent poli- 
tician, was a man in whose talents, impartiality, and integrity, as a judge, the bar 
and public reposed universal confidence; and I very much doubt, whether 
even that Senate would have ventured to alarm the public mind with fearful appre- 
hensions in relation to the stability of our jurisprudence and the correct adminis- 
tration of justice, which they well knew would be the consequence of leaving off 
the Chief Justice, had not other than general political considerations affected their 
minds. The Chief Justice, although strictly upright and impartial, was somewhat 
austere in his deportment, and particularly so to the younger class of lawyers who 
apveared as advocates in the Supreme Court. He heard with an impatience he 
took no pains to conceal, arguments on points which, with his long experience and 
profound knowledge of the law, were already in his own mind decided. His de- 
portment on these occasions, had, unknown to himself, and without, on his part, 
any unkind feeling, accumulated among the younger members of the bar, a deep 
and settled prejudice.” 

Then again on the next page. “ Add to this, that the Chief Justice, by a harsh 
course on the bench, towards the young men of the profession, had provoked their 
hostility, and they were ready, at the first opportunity, to exclaim with Napoleon, 
‘the doctrines of reprisals must govern this case.’ When the old judges, therefore, 
were re-nominated by Governor Yeates, the feeling was strong against the con- 
firraation of the Chief Justice and Judge Platt, and especially so with the younger 
men of the Senate. I speak plainly on this subject, being myself of the profession 
and youngest member of the Senate, and in what I have stated, my own views, as 
well as those of others, are expressed.” 
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want of capacity there has been no reason to complain. If only there could 
be a determination to avoid collisions, or if they should occur, to compose 
them with the same manly spirit as actuated the court of Exchequer in the 
case we have just noticed, the only real peril to which the system is expos- 
ed would be averted. 


New ublications. 


Pennsytvania State Reports, containing Cases adjudged in the Supreme 
Court during part of September and December Terms, 1346, vol. IV. By 
Rosert M. Barr, State Reporter. Philadelphia, T. & 8S. W. Johnson, 
Law Booksellers and Publishers, 1847. 


Each succeeding volume of Mr. Barr’s Reports, renders us better satisfied 
with the appointment of that gentlemanas State Reporter. This volume, 
particularly, bears evidence of his appreciation of the high responsibility of 
his position, both to the profession and the community. The present volume 
contains the cases decided at Sunbury, Pittsburgh, and part of those decided 
at Philadelphia during the year 1846. It contains many cases of importance 
in a variety of aspects. Tlie very first case in the book, that of Steiner v. 
Coxe, arising on the validity of a deed from the commissioners of a county 
for land bought in by them under a judicial sale, for non-payment of taxes, 
and resold at private sale, is hardly more important from its practical effect 
upon a vast number of titles in this State, than interesting from the learned 
discussions of the eminent counsel in the case, and from the clear and able 
exposition of the law on the subject given in the decision of the Court by 
the Chief Justice. 

Bosler v. The Exchange Bank settles a point of considerable practicable 
importance as to the right of a defendant to set off a debt due him in an 
action brought against him by the representatives of a deceased person. 
There are several other cases of great interest, of which it is of course im- 
possible to give an intelligible account in this notice. On the whole, we 
think there is ample evidence in this volume to show a desire on the part 
of the Supreme Court, notwithstanding the recent changes in the persons 
of some of its members, to conform to the long-known and well-beaten paths 
of our own jurisprudence,—-a course as conducive to the dignity and respec- 
tability of the Court, as to the stability and accuracy of our legal system. 

Every thing connected with the publishers’ department is in the usual ex- 
cellent style of the Messrs. Johnson. 


Dicest or THE Maryianp Reports, comprising Harris & McHenry, four 
vols. ; Harris & Gill, two vols.; Harris & Johnson, seven vols. ; Gill & 
Johnson, twelve vols.; Bland’s Chancery R.. three vols. By Witu1aM 
Henry Norris, George Wittiam Brown, and Freperick WILLIAM 
Brune, Jr. of the Baltimore Bar. Baltimore, Cushing & Brother, 1847. 


“A digest of the Maryland Reports,” as the preface of this book says, 
“has long been needed.” ‘To the Maryland practitioner such must _neces- 
sarily have been the case, but still to him the want has merely resulted in 
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the imposition of additional labour. But to the bar out of Maryland it was 
peculiarly felt, as it almost excluded the Maryland Reports from the pro- 
fessional arsenal. No one had time enough to hunt through the indices of 
thirty volumes,—each pursuing its own notions of analysis,—for the purpose 
of hitting upon a stray analogy, or extricating a casual precedent. The 
gentlemen to whose united labours this work is to be attributed, have 
opened to the profession generally a new field of necessary examination. 
The mere imposition of a new book whose inspection is essential before the 
authorities bearing on any particular point can be exhausted is, per se, an 
evil; but the evil in this case is very much mitigated by the admirable skill 
with which the work is constructed. We have carefully examined its 
pages, and we fee! bound to say, that with not more than two exceptions, it 
is decidedly the best digest which has been published in this country. That 
the editorial sceptre had been split into a tripod, augured, we at first feared, 
but badly for success, as the grand pre-essential to a goo! analysis is unity 
of design. But we have been agreeably surprised, not only with the philo- 
sophical accuracy of the genera] plan of the campaign, but with the rigorous 
precision with which each individual syllabus is pressed into its appropriate 
place. That most delicate of all duties ——the determining on which side of 
a hair line a particular topic falls, has been faithfully and judiciously dis- 
charged. We are not sufficiently well acquainted with Maryland reports 
to determine whether or no the marginal abstracts have been recast by the 
present editors, but if such be not the case, we must congratulate the 
Maryland bar with having been blest with a peculiarly rational and in- 
dustrious dynasty of reporters. The typography of the book is excellently 
executed, and the size, 900 pages, reaches that maximum beyond which 
increase becomes a nuisance. The gentlemen who are the editors are 
young at the bar, and we heartily congratulate them at the fact, that before 
the advent of more pressing professional duties, they have had the oppor- 
tunity of constructing a work evincing so much industry, tact, and scholar- 


ship. 


Obituarn. 


Mr. Tipp, the author of the well known “ Tidd’s Practice,’’ whose death 
was sometime since announced in the English papers, was in the 87th year 
of his age. He was called to the bar in 1813, but had previously practised 
as a special pleader for upwards of thirty years. Many of his pupils have 
attained the highest posts in the profession of the law; and at the head of 
them rank three Chancellors, Lords Lyndhurst, Cottenham and Campbell, 
and the present Lord C. J. of England, Lord Denman. From the great 
age at which he died, we presume that Mr. Tidd must have been the father 
of the profession. His funded and personal estate was valued at £60,000. 


VOL. v1.—69 
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Digest of Cases. 


CASES DECIDED IN 1845 AND 1846 IN MASSACHUSETTS, NEW YORK, PENNSYL- 
VANIA, VIRGINIA, NORTH CARULINA, AND SOUTH CAROLINA. 


(Continued from page 500.) 


RIVERS AND STREAMS. 

1. All waters which are actually navigable for sea vessels, are to be 
considered navigable waters under the laws of North Carolina. Collins v. 
Benberry, 5 Ire. 118. 

2. No one can be entitled to a several fishery, or the exclusive right of 
fishing in any navigable water, unless such right be derived from an ex- 
press grant by the sovereign power, or, perhaps, by such a length and kind 
of possession, as will cause a presumption of such grant to arise. Id. 

3. The mere circumstance of fishing the waters at any particular place, 
no matter for how long a time, raises no presumption of such a grant, be- 
cause the person so fishing, exercises, prima facia, only a right which be- 
longs to him in common with all others. Id. 

4. For the purpose of presuming a grant of an exclusive right in any per- 
son, it should appear that all others had been kept out by him and his 
grantors, not only from fishing with a seine, but from fishing in any man- 
ner in the waters to which he lays claim. Id. 

See Actions on the Case, 5. 


ROADS. 


1. Where a road has been used by the public for twenty years without 
obstruction or hinderance, a grant from the owners of the land over which 
the road passes, may be presumed. State v. Hunter, 5 Ire. 369. 

2. In an action for obstructing a private way, an award may be given in 
evidence to establish plaintiff's right of way; not as conveying the right, 
but as estopping the defendant from denying it. Prince vy. Wilbourn, 1 
Rich. 58. 

3. Where the evidence to establish a private way is a mere use by the 
plaintiff and those under whom he claims, for more than thirty years, and, 
at the same time, it is proved that the road was common to all the country, 
every body used it; such a use, though it might establish a public road, for 
obstructing which an indictment would lie, does not establish a private 
way. Id. 

See Damages, 7.— Nuisance, 6. 


SCHOOLS. 

1. The school directors of a district should sue in their public capacity. 
Kingsley v. School Directors of Penn Township, 2 Barr, 28. 

2. Unless the inhabitants choose a teacher, the board of directors may 
appoint one. Id. 
Scie ractas.—See Evidence, 17.—Judgment, 3, 5, 6, 7, 8.—Pleading 9. 

Seats.—See Criminal Law, 6.— Evidence, 13, 14.—Mortgage, 4. 
Sepuction.—See Evidence, 6, 33, 34. 


SET OFF. 


1. Endorsee of an over due note takes it, subject to the equities arising 
out of the note itself, and not to set-off generally. Hughes v. Large, 2 
Barr, 103. 
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2. Semble, the commercial law governs negotiable notes in Pennsylva- 
nia ; they are not dependent on the Acts of Assembly. Id. 

3. A set-off was offered to be proved before arbitrators who rejected the 
witness. The counsel and party then left the room, stating they would 
dispense with further attendance on the arbitration. An award unappeal- 
ed from is conclusive on the subject of the claim offered to be set-off. Muir- 
head vy. Kirkpatrick, 2 Barr, 425. 

4. To admit a suit for a matter once offered to be proved as a set-off and 
rejected, there must be clear proof it was withdrawn by the parties. Id. 

See Partnership, 4.— Practice, 28. 

SHERIFF AND SHERIFF'S SALES. 


1. Where a sale of property under execution is made by a sheriff or con- 
stable, and the property brings more than the amount of the execution, it is 
the dut, of such sheriff or constable to see that the excess is paid to the 
owner of the property. If he fails to do so, he is liable on his official bond. 
State v. Reed, 5 Ire. 357. 

2. The return of a sheriff found in the office purporting to have been 
made by the officer, must be taken to have been regularly made ; it cannot 
be disproved. Sample v. Coulson, 9 W. & 8. 62. 

3. The return “ attached,” where the goods are the property of a stranger, 
subjects the sheriff to an action of trespass. Manual occupation, touching 
or removal, is not essential. Paxton vy. Steckel, 2 Barr, 93. 

4. The sheriff's return is conclusive on himself. Jd. 

5. The sheriff is entitled to the same privilege in his communications 
with his attorney, as other persons. Id. 

6. Where, on a judgment recovered, the defendant is committed in exe- 
cution to the sheriff, either upon a ca. sa., or upon an order of commitment 
on his petition for the benefit of the insolvent debtor’s law, and his failure 
to entitle himself thereto, and the sheriff voluntarily permits him to escape, 
the sheriff is liable for the debt, even thugh he may afterwards retake his 
prisoner. Lash vy. Ziglar, 5 Ire. 702. 

7. Where the plaintiff had two judgments against the defendant, and it 
appeared from the records that the defendant was ordered into cusivay only 
on one, the sheriff is liable for the amount of that one alone. Id. 

8. If a sheriff take a bond for the amount of the purchase money of a 
tract of land sold upon an execution, he is not entitled to recover interest 
upon it from the purchaser, who was a judgment creditor of the defendant, 
as whose property the land was sold, and who ultimately was entitled to, 
and received the money by a decree of the court. Gardner v. Klinefelter, 
9 W. & S. 59. 

9. A. being the owner ofa part of a large lot of land, and also of rents 
reserved out of another part, the marshal, under a levy upon a judgment 
against him, describing by metes and bounds the larger lots, with the rents, 
issues, and profits thereof, made a sale of the same at public vendue ; held, 
that under the word rents, the ground rents reserved passed to the pur- 
chaser. Heartley v. Beaum, 2 Barr, 165. 

10. And this, though the advertisement described the land only, for de- 
fective description therein can have no effect after the deed is acknowledg- 
ed. Id. 

li. A sale under a claim against a house in A. street, will not pass a 
house in B. street, against the original owner. Simpson v. Murray, 2 
Barr, 76. 

12. Nor is parol evidence admissible to prove the description was intend- 
ed to apply to the house sold, with knowledge of the owner. Id. 

13. A life estate in improved lands cannot be sold by the sheriff since the 
acts of 1836 and 1840. Parget v. Stambaugh, 2 Barr, 485. 
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14. Land having been sold under judgment against A., B., and C., the 
auditor and court in the distribution of the surplus, after paying the judg- 
ments, must decide on their respective titles, and whether one is entitled by 
purchase of the whole, or there is a resulting trust for the others. 2 Barr, 
463. 

Suenirr.—See Actions of Assumpsit, 2.—Amendment, 3.—Costs, 13.— 
AND Suerirr’s Saves.— Bond, 6.— Error 8.—Evidence, 38.—Practice, 4. 
— Vendor and Purchaser, 14. 

Surprinc.—Principal and Agent, 6. 
SLANDER. 


1. Where words are actionable only on account of the official or profes- 
sional character of the plaintiff, it is not enough that they tend to injure him 
in his office or calling, but they must relate to his official or business char- 
acter, and impute misconduct to him in that character. Van Tassel v. 
Capron, 1 Den. 250. 

2. The declaration charged the speaking of the following words of the 
plaintiff in his character of a justice of the peace: “There is a combined 
company here to cheat strangers, and "Squire Van Tassel has a hand in it. 
H. A., J. G., and "Squire Van Tassel are a set of damned black-legs ;” but 
it did not show that the imputation was connected with the plaintiff's offi- 
cial conduct ; held, not actionable. Jd. 

3. To charge a man with having stolen bank notes in South Carolina, is 
not actionable in this State, unless it be shown by proof, that by the laws of 
South Carolina, such stealing is subject to an infamous punishment. Wall v. 
Hoskins, 5 \re. 177. 

4. No such presumption can be made by the court, as by the common 
law, the stealing of bank notes was not indictable, nor was it indictable in 
this State until the passage ofa statute in IS11. Td. 

5. The privilege of parties, and of attorneys, solicitors and counsel, in re- 
spect to words or writing used in the cour-e of judicial proceedings refiect- 
ing upon others, is limited to matter which is pertinent and material, and 
within that limit the protection is complete, and malice cannot be predicat- 
ed of what is said or written, but where a party, or an attorney, or counsel 
in such a proceeding goes out of the way to asperse and vilify another by 
words or writing not material or pertinent to the controversy, he is without 
protection, and is liable to be prosecuted as in other cases of slander or 
libel. Gilbert vy. The People, 1 Den. 41. 


STATUTES. 


1. Statutes not in terms retrospective should not be construed to affect 
past transactions, especially where such construction would work injustice. 
Quackenbush v. Danks, 1 Den. 128. 

2. An accidental destruction by fire communicated from a building fired 
by a mob, is within the act giving a remedy against the county. Donoghue 
v. The County, 2 Barr, 230. 

3. The Act of 1840 extends the jurisdiction of the Orphans’ Court in 
partition to estates held jointly or in common, which have been created by 
will, when the parties or any of them are minors, and to cases where the 
descent has not been altered or interrupted, though the decedent did not die 
absolutely intestate, but where the estate is devised to executors to be sold, 
the statute is wholly inapplicable to it. Selfridge’s Appeal, 9 W. & 8S. 55. 

See Bail, 7, 8.— Bond, 4.—Constitutional Law, 2, 7.—Corporations 6. 
—Costs, 10.—Courts, 6, 7.—Debtor and Creditor, 8.—Decedents, 4.— 
Ejectment, 1.—Error, 1.—Evidence, 25.—Executions, 2.—Executors and 
Administrators, 12.—Frauds, 8.—IJnfants, 4, 5.—Judgments, 2, 7.— 
Lands, 1.—Landlord and Tenant, 17.—Liens, 4, 6,—Mechanics and 
Material men, 1, 2, 4, 7.— Nuisance, 8. 
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Srarutes or Uses.—NSee Deeds, 8, 9, 10, 11, 12. 
Susprocation.—See Principal and Surety, 1. 
TAXES. 


1. A bond given to the treasurer for the surplus money “arising from 
the sale of a tract of unseated land to the said J. M., situated in Rye town- 
ship, in the county of Perry, containing twenty acres,” is sufficiently de- 
scriptive of the land. Devor v. M-Clintock, 9 W. & 8. 80. 

2. Upon the erection of a new county out of part of an old one, the latter 
may enforce the payment of taxes due before the separation, by a treasu- 
rer'’s sale; and upon such sale being made, and a purchase by the county, 
it is bound to pay the taxes which accrue subsequent to the division; and if 
they be not paid, the new connty may collect them by a treasurer’s sale of 
the land, and the purchaser will have a title superior to one made by the 
commissioners of the old county. Id. 

3. A purchaser from a vendue at a tax sale, having notice, actual or con- 
structive, by ancient improvements, which puts him on inquiry, that the 
jand was seated, is not entitled to retain for improvements made by himself. 
Lamberison v. M‘Clelland, 2 Barr, 22. 

See Constitutional Law, 7. 


TestamMent.—See Wills. Titte.—See Taxes, 2. 
TRESPASS. 


1. A disseizee having a right of entry, and entering peaceably on land, 
no one being thereon, and taking possession under his title, thereby acquires 
the right to maintain an action of trespass against the disseizor and others, 
for a subsequent breach and entry. T'yler v. Smith, 8 Met. 599. 

2. Trespass for an injury to timber during the possession of lessee for 
years cannot be maintained by the landlord. A landlord cannot maintain 
trespass for cutting timber as to which his lessee whs restricted ; aliter, had 
it been expressly reserved in the lease. reber vy. Kleckner, 2 Barr, 289. 

3. A trustee of the owners of a building leased to the directors of schools, 
held liable in trespass for entry before the expiration of the term; nor is it 
material that the public school had no funds, or that the teacher had not 
been examined for tliat year, if he have a certificate and had been examin- 
ed on a previous occasion. Kingsley v. The School Directors of P. T. 
2 Barr, 28. 

4. In an indictment fora forcible trespass for taking away goods, it is not 
absolutely requisite to use the words “ against his will.” It is sufficient to 
use words which necessarily convey the same meaning. State v. Armfield, 
5 Ire. 207. 

5. To constitute a forcible trespass, it is not necessary that actual force 
be used. Acts which tend to a breach of the peace may amount to it. Id. 

6. Where three persons took away a slave from another, an old and fee- 
ble man, in his presence and against his will, and he was restrained from 
insisting on his rights by a conviction that it would be useless, and for want 
of physical power to enforce them; held, that this was a forcible trespass, 
for which the party was liable to indictment. Id. 

See Actions in General, 9. 


Triats.—See Courts, 10. 
TROVER. 


1. In trover, the plaintiff must show that he is entitled to the property by 
a complete performance of his contract of purchase. Farmers’ B. of Bucks 
Co. v. M‘ Kee, 2 Barr, 318. 
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2. A. agreed to employ B. to carry coal in boats, which were delivered 
to him ; certain portions of the freight were to be retained until they equal- 
led the value of the boats, when they were to be transferred to B. In trover 
against the purchaser of A.’s interest, B. is not entitled to recover to the 
extent of the payments made, if they are less than the price. Aliter, had 
the price been paid according to the argeement, or in any other way. 
Id. 

3. A count in trover cannot be joined to one in deceit, after an award 
under a reference, and an appeal therefrom. Though such addition would 
be good before reference. Winder v. Northampton Bank, 2 Barr, 446. 


TRUST AND TRUSTEES. 


1. On bequest to wife of personality absolutely, having full confidence 
that she will leave the surplus to be divided at her decease, justly among 
testator’s children, the widow is entitled to the income for life merely, and 
is a trustee for the children of the principal. Ceates’ Appeal, 2 Barr, 129, 

There being a previous devise for payment of debts, the word “ sur- 
plus” construed to mean all that shall remain thereafter, and not to give 
any right of disposition to the widow during her life. Words of desire, ex- 
pectation, or confidence, create a trust, whether the subject be real or per- 
sonal estate. Id. 

3. Recitals in a marriage settlement will not control the trusts declared, 
where the trusts are plainly expressed. Whiting v. Rust, 1 Grat. 433. 

4. In an antenuptial marriage settlement conveying and settling the pro- 
perty of the feme, it was recited that “ it had been agreed that J. B. A. (the 
husband) should, after the intended marriagé, have, receive and enjoy, dur- 
ing the joint lives of them, the said J. B. A. and A. B. C. (the feme) the 
interest and occupation of the said real and personal estate; and also that 
the same, and the interests and profits thereof, from and after the decease 
of such of them the said J. B. A. and A. B. C. as should first happen to die, 
should be at the sole use and only disposal of the said A. B. C. notwithstand- 
ing the coverture. ‘The trusts declared in the deed were for J. B. A. for 
the joint lives of J. B. A. and A. B. C. If she survived, the whole property 
to be absolutely vested in her; but if he survived, to him for life: at his 
death, to the children of the marriage in equal portions; and if no child, or 
such child should die before age, then to the brothers and sisters of A. B. C. 
to be equally divided among them. Held, 1. The wife has no power to dis- 
pose of the property during | the coverture. 2. The remainder vested in the 
children on their attaining fullage. 3. A child dying within the age with- 
out issue, the estate vested in the survivors. Id. 

5. Where a trust is already created by a lunatic, the committee of his 
person and estate has no right to the control of the property. In re Wil- 
son’s Estate, 2 Barr, 325. 

6. After a fi. fa. issued, A., who held collaterals in trust for an execution 
creditor, and was also assignee of the debtor, received money on account of 
the collaterals; a subsequent execution creditor cannot compel the applica- 
tion of that money to the debt thereby secured, but the assignee may retain 
it for the general creditors, subject to the obligation to satisfy any deficiency 
under the execution. Smith’s Appeal, 2 Barr, 331. 

7. One of three trustees has not authority to put an end to a lease of the 
property of the charity. Kingsley v. School Directors, 2 Barr, 2x. 

8. A cestui que trust is not entitled to call for the legal estate when, 
from the nature of the trust, his ownership is not immediate and absolute, 
and when it would defeat, or put it into his power to defeat or endanger, 
a legitimate ulterior limitation of the trust. Battle v. Petway, 5 Ire. 576. 

9. A decree in a cause in which only the trustees are made parties de- 
fendants will not bind the rights of the cestut que trust, Com. v. Ricks, 
1 Grat. 416. 

















DIGEST OF CASES. 547 


10. The court will compel a feme covert trustee by descent, to acknow- 
ledge that she executes the deed voluntarily, &c. Dundas v. Biddle, 2 
Barr, 160. 

li. Executors were declared trustees by a will; the offices being in- 
separable, security cau only be demanded as executor, and not as trustee. 
John Wilson’s Estate, 2 Barr, 325. 

12. A stranger or remainder man cannot object to the acquisition of a 
title, that it would have been a breach of trust, the cestui que trust not com- 
plaining. Woelper’s Appeal, 2 Barr, 71. 

13. ‘'rustee having advanced for the trust entitled to reimbursement, 
which will be enforced by an ejectment and conditional verdict. Altimus 
v. Elliott, 2 Barr, 62. 

14. ‘Two anda half per cent. commissions allowed on sale by assignees of 
real estate, the purchase money being about $44,000, of which $13,000 
came into their hands, the residue continuing a lien, by agreement between 
a mortgage and the purchaser. Shunk’s Appeal, Fredley’s Appeal, 2 
Barr, 304. 

15. It would be a violation of the act of frauds and perjuries to permit 
the establishment of a trust in land by the proof of parol declaration, made 
by the purchasers at or after the sale ; there being no allegation of the pay- 
ment of money by the cestui que trust, or fraud, whereby a resulting trust 
would be established. Sample v. Coulson, 9 W. &S. 62. 

Ejectment, 5.—Executors and Administrators, 20.—Husband and Wife, 
10, 13.—Infants, 4.— Limitations, 3. 


Usury.—See Vendor and Purchaser, 34, 35. 


VENDOR AND PURCHASER. 


1. Where the vendor sues on his legal title, the vendee defends under 
the articles as on a bill to restrain the action at law, and less proof is re- 
quired in such case than if the vendee were seeking specific performance ; 
and the verdict is to be so moulded as to give the same relief which a court 
of equity would give under similar circumstances. Hawk v. Greensweig, 
2 Barr, 295. 

2. A vendor having agreed to convey by a day certain, in consideration 
of certain acts to be done to himself, and payments to a third person, with- 
out tendering a deed, brought ejectment, alleging non-performance by ven- 
dee, who had entered and made improvements; the court should direct a 
conditional verdict in such amount as on performance would compensate 
the plaintiff for neglect of the vendee ; to be levied on delivery of a deed to 
be so drafted as to secure all the covenants thereafter to be performed. Id. 

3. Where the action is in the nature of a bill, to compel performance of 
articles, or the vendee defends them in the nature of a bill to restrain the 
proceedings at law, delivery of a deed, though a condition precedent, need 
not be made or tendered before bringing suit. The court will direct a 
verdict, conditional on delivery of a proper conveyance. Id. 

4. Conveyance in consideration of the assumption of a lien on the land, 
renders the grantor liable to pay it, and is a valuable consideration. But 
whether the remedy be in covenant, or in another form of action, quere. 
Dubbs vy. Finley, 2 Barr, 397. 

5. The vendee is not bound to accept a title depending on a conveyance 
to a creditor, where there is evidence to raise a suspicion that the object 
of the conveyance was to elude other creditors who were pressing for judg- 
ment. Gans v. Renshaw, 2 Barr, 34. 

6. Nor, if there be a covenant for title, clear of encumbrances, where 
there are unextinguished ground rents ; and it is error to instruct the jury 
that the defect may be compensated by a deduction from the purchase 
money. Td. 
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7. When the covenants between a vendor and vendee of land for the pay- 
ment of the purchase money and delivery of the deed are mutual and de- 
pendent, the vendor must, at the time fixed by the contract, have in him 
such a title as he covenanted to make, otherwise, the vendee may elect to 
rescind the contract; but when these covenants are independent, and by 
their terms the payment of the purchase money in part precedes the execu- 
tion and delivery of the deed, it is not a good defence in an action for that 
part of the purchase money that the vendor had not then power to make a 
good title. Stizell v. Kopp, 9 W. & 8, 29. 

8. Detendant sold to the plaintiff a tract of land in gross, and not by the 
acre, with the commen warranty to defend the premises unto the plaintiif, 
&c. In the deed of conveyance the tract was described by reference to 
the original grants, by metes and bounds, and as containing a certain num- 
ber of acres, a plat annexed to the deed was referred to in it, in which the 
description by metes and bounds and by the number of acres was the same 
as in the deed. Held, 1. That there was no warranty of the number of 
acres mentioned in the deed, and that that part of it was mere description. 
2. That there was a warranty of title to the whole tract as described by 
metes and bounds, although the plat annexed to the deed might cover more 
land than the grants referred to. Lorick v. Hawkins, 1 Rich. 417. 

9. It is incident to a sale of lands by the acre, that the purchaser shall be 
allowed for a deficiency in the quantity of land in the tract purchased. 
Neal vy. Logan, 1 Grat. 14. 

10. A vendee, by articles of agreement, is not bound to restore the 
possession to the vendor and give up the contract, before he can make ob- 
jection to the title in an action brought for the purchase money. Gans y. 
Renshaw, 2 Barr, 34. 

11. He cannot keep, both the estate and the price of it; but it is the ven- 
dor’s business, if he find that he cannot make such a title as the vendee 
is bound to accept, to refund what has been paid, and bring an ejectment for 
the property. Id. 

12. In an action of ejectment by a vendor against a vendee, to compel 
the payment of the purchase money, it is essential to the plaintiff’s right to 
recover that he show a good title to the land vested in himself. Creigh v. 
Shaito, 9 W. & S. 82. 

13. Asheriff’s sale of land as the property of a vendee who has not paid 
the whole amount of his purchase money, or received a deed of conveyance, 
will not divest the lien of a judgment against the vendor. Id. 

14. A. conveyed to B., by a deed absolute on its face; B. entered ; subse- 
quently a creditor of A. purchased his estate at sheriff’s sale, at which B. 
gave notice that A.’s title was vested in him by the deed. On ejectment 
the purchaser proved the conveyance was for the purpose of enabling B. to 
raise money on his bond and mortgage, which was done ; held, the proceed- 
ing was in the nature of a bill to redeem, hence a tender previous to suit 
was unnecessary. Eshbach vy. Zimmerman, 2 Barr, 313. 

15. The notice of claim to the absolute title, precluded B. setting up any 
other title against the purchaser. Id. 

16. It is immaterial that the party have correct sources of information, 
when the plaintiff has made false representations of facts relating to land 
situated in a distant country. Spalding v. Hedges, 2 Barr, 240. 

17. Purchaser under a devisee has notice of a subsequent devise in the 
same will of a part of the subject of the first devise, though uncertain until 
election. M‘Ater v. M:Mullen, 2 Barr, 32. 

18. To entitle a party to rescind a contract for the sale of lands, on the 
grounds of misrepresentation or mistake, the proof must be clear, full and 
explicit. Rupart v. Dunn, 1 Rich. 101. 








